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Address Overpopulation 

While I enjoyed the fine article 
“Water, Wetlands, and Wildlife” in the 
March 1993 issue, I noticed there is 
one issue which never seems to enter 
into any discussion of this nature and 
that is overpopulation of a certain sized 
area. The most obvious way to begin 
is to notice that before there were 
people in South Florida, there was no 
competition against nature for water 
and no need for state controls. 

If we want to look into the future, 
we need only look to Haiti which has 
less of a political problem than it does 
an overpopulation problem. Too many 
babies which grow into adults have 
denuded its once forested island and 
now unchecked rain runoff together 
with overfishing depletes its offshore 
fish population. Where is the responsi- 
bility of parents to provide a decent life 


for their children? Even animals limit 
the number of their offspring to avail- 
able natural resources. 

Before I became a lawyer, I was 
practicing as a professional civil engi- 
neer. Before a project could be started, 
an engineer needs to prepare a study 
of the size of the population that the 
project will serve based upon projected 
population growth of similar areas. For 
instance, in the 1940’s the population 
of the U.S. was around 130 million. 
Now, it is 250 million or so. If you think 
South Florida has problems now, try 
doubling the present population in 40 
years. Of course, with overpopulation 
there are additional issues of crime and 
disease, and more needs for every 
kind of social service and infrastruc- 
ture such as schools, prisons, roads, 
subdivisions, and government at all 


The general principles which should 
ever control the lawyer in the practice 
of the legal profession are clearly set 
forth in the following oath of admis- 
sion to the Bar, which the lawyer is 
sworn on admission to obey and for 
the willful violation to which disbar- 
ment may be had. 


“| do solemnly swear: 


“| will support the Constitution of 
the United States and the Constitu- 
tion of the State of Florida. 


“| will maintain the respect due to 
courts of justice a’id judicial officers; 


“lL will not counsel or maintain any 
suit or proceedings which shall ap- 
pear to me to be unjust, nor any 
defense except such as | believe to 
be honestly debatable under the law 
of the land; 


“| will employ for the purpose of 
maintaining the causes confided to 


OATH OF ADMISSION TO THE FLORIDA BAR 


me such means only as are consis- 
tent with truth and honor, and will 
never seek to mislead the judge or 
jury by any artifice or false statement 
of fact or law; 


“| will maintain the confidence and 
preserve inviolate the secrets of my 
clients, and will accept no compensa- 
tion in connection with their business 
except from them or with their knowl- 
edge and approval; 


“| will abstain from ail offensive 
personality and advance no fact preju- 
dicial to the honor or reputation of a 
party or witness, unless required by 
the justice of the cause with which | 
am charged; 


“| will never reject, from any consid- 
eration personal to myself, the cause 
of the defenseless or oppressed, or 
delay anyone’s cause for lucre or 
malice. So help me God.” 
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levels. Maybe this is what we want— 
coast-to-coast concrete. 

But respectfully, I submit the an- 
swer is not to put a Band-aid on 
problems and pass stopgap laws. Rather 
we should address how many people 
can live within a certain area with the 
quality of life the people there can live 
with before they feel compelled to get 
on an overloaded boat and head for 
another place to overpopulate as our 
forefathers did as Pilgrims to this coun- 
try. 


WILLIAM RIKER 
North Palm Beach 


Don't Drink and Drive 

Michael Fitzgerald’s letter “Validity 
of Blood Alcohol Concentration,” in the 
Journal, March 1993 issue, makes an 
interesting point. He suggests that the 
government (new bureaucracy) should 
do more to educate drinkers of alcohol 
as to when they have had too much to 
be able to drive. Presumably there 
would be weight charts to guide con- 


sumers. Naturally, the solution, or at 
least the proposal does raise a few 
questions that lawyers just might have 
some fun with. 

Were the weight charts prominently 
displayed? Were they properly lighted? 
Did they take into account the percent- 
age of fat versus muscle of the person 
involved? Were the charts printed in 
sufficiently large type, in the language 
of the party? English, Spanish, French, 
Italian, German, Chinese (300 dia- 
lects), Indian (500 dialects). Were the 
charts printed in grams and kilograms 
as well as pounds and ounces? Were 
scales provided so that the drinker 
could know his or her exact weight at 
the time? Oh, yes, and there must be 
a disrobing room so that the weight of 
shoes and clothing would be elimi- 
nated. And the scales must, of course, 
be officially calibrated monthly. And 
what about individual tolerances? Some 
people say they can “carry” their liquor 
to a considerable degree. 

Then there’s the problem of how 
much alcohol is in any given drink. I’m 
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no authority, but I think neither beer 
and wine bottles nor cans state the 
percentage of alcohol; bottles of spirits 
generally do, in the form of “proof.” 
“Eighty-six proof’ means 43 percent 
alcohol, etc. So you see, you have to be 
pretty sober to compute the amount of 
alcohol in a 51/2 oz. glass of whatever. 
They don’t put ice into beer or wine so 
that would make the computation of 
alcohol content easy, if you know the 
“proof” of the wine or beer and the 
exact size of the serving. 

Do I make my point? The simple fact 
is that any blood alcohol affects the 
perceptions. Private flyers don’t use 
any alcohol within eight hours of their 
take-off time. Commercial pilots have 
far more stringent rules to observe. 

It is absurd to suggest putting the 
burden on the government or purvey- 
ors of alcohol to educate drinkers. 
Everybody knows what the effect of 
alcohol is. We must all learn that if 
we drink, we don’t drive. 

Henry L. PRINGLE 
Leesburg 
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exhibit to yourself silently. (The witness does so.) 
exhibit to me he judge’ Please let the record 
holding the exhibit away from the witness and out of 
bt 


@n opportunity w read the exhibit to refresh 
jow\without relying on the exhibit, HOW well can you 
number? 


E. THE EVIDENCE 
1. THE DOCTRINE \ 
If the object involved is a writing. recording, or photograph and its 


contents are in issue. the proponent must comply with the original 
writing rule. The simplest method of complying 1» by offering an origi- 
nal or duplicate. The “original” is usually the first document prepared, 
the first writing signed, the first tape recording prepared, or the nega- 
tive of the photograph 

However. it must be borne in mind that the common-law test for 
originality is legal rather than chronological Suppose that the case is 
a threat prosecution. The government alleges that the defendant sent a 
bomb threat through the mail. The defendant first prepared the threat 
by typing it. However. the defendant realized that it would be more 
difficult for u questioned document examiner to identify the paper or 
typewriter if he mailed @ copy rather than the original. Consequently, 
the defendant Xeroxed a copy of the typed threat and mailed the Xerox 
copy to the bank. For purposes of the original writing rule, the Xerox 
copy is the original. It is a copy in a chronological sense. However, 
since it is the very writing the defendant mailed to the bank, the copy 
the legal orignal, 

As the preceding paragraph indicates, very often there is only an 
orginal writing -- in the singular. Such is not always the case. Accord- 
ingly, Florida Evidence Code § 90.95113) states, “an ‘original’ of a writ- 
ing ... is the writing ... itself or any counterpart intended to have the 
same effect by a person executing or issuing it.” Assume, for example, 
that the purchaser of a car signs a single copy of the contract of pur- 
chase and leaves the writing with the seller. The next day the seller 
decides that the buyer should have her own copy of the writing. For 
that reason, the seller Xeroxes a copy and mails it to the buyer. Since 
the Xerox is an exact copy made by reliable, mechanical means and it 
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ll in favor?” One hand went 

up. “All opposed?” Six 

hands went up. “The nays 

have it.” And with that 
show of seven hands by the Senate 
Judiciary Committee, the people of 
Florida were once again deprived of 
an opportunity to vote on a constitu- 
tional amendment for an “opt-in” merit 
selection and retention plan for county 
and circuit court judges. The issue was 
killed for another year. I know, because 
I was there. 

The lone vote in favor of the bill 
allowing citizens to vote on a constitu- 
tional amendment allowing merit 
selection for trial judges was cast by 
Sen. John Grant of Tampa. Sen. Grant 
has been a longtime, unswerving sup- 
porter of merit selection. And it should 
not be interpreted that the votes against 
the bill were votes against the Bar. 
Senators Ken Jenne of Ft. Lauderdale, 
Jim Scott of Ft. Lauderdale, and Peter 
Weinstein of Tamarac are friends of 
the Bar and have supported our legis- 
lative programs on numerous issues 
as have other senators on the Senate 
Judiciary Committee. However, these 
members and others cast their nega- 
tive votes, not on political posturing, 
but on good faith concerns about re- 
placing an imperfect system with an 
imperfect system. This column is about 
how we as The Florida Bar over the 
next year can assuage their concerns 
and build upon our friendship. 

Expanding the merit selection and 
retention system of appellate judges 
to the circuit and county court levels 
is one of the hottest political issues in 
the state. Not a raging political prairie 
fire, but rather an oven-hot plate that 
few want to handle without some kind 
of political protection. 

The reasons that expanding merit 
selection failed were twofold: the ex- 
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Judicial Merit Selection: 
A Legislative Odyssey 


by Alan T. Dimond 


pressed need to improve the workings 
of the judicial nominating commissions, 
and the natural tendency to hold on to 
the status quo and avoid trying some- 
thing new, fearing that if the “new” 
does not work, the “old” cannot be put 
back in place easily. 

In my opinion, the key to gaining 
support for the merit selection and 
retention system is in judicial nomi- 
nating commission reform. Key 
members of the legislature already 
have a thorough understanding of the 
benefits and need for a merit selection 
system and a move away from popular 
election of judges. The reasonable and 
necessary restrictions on judicial can- 
didates, their need to raise large sums 
of money (most notably from lawyers 
who will eventually appear before 
them), and the manner in which politi- 
cal campaigns are being waged, have 
adversely affected the process of judi- 
cial elections. 

The best and the brightest lawyers 
often do not run for election, incum- 
bents often run unopposed, and political 


exigencies can and unfortunately do 
compromise ethics. The politicians who 
gather annually in Tallahassee know 
and appreciate all that. And they are 
getting continuous education from The 
Florida Bar through its lobbying ef- 
forts on the role and function of the 
judicial branch as separate, distinct, 
and equal to the other branches. 

But how to get from here (judicial 
elections) to there (merit selection) is 
the key question. And during this legis- 
lative session the path was made clear: 
JNC reform. 

The excellent report of the Bench/ 
Bar Commission, “The Necessities of 
the Times,” provides a blueprint for 
reform. Starting from the viewpoint 
that merit selection and retention 
should be implemented at the trial 
judge level, the commission recom- 
mended that JNC’s should have 
operating rules approved by the major- 
ity of commissioners, reduced to 
writing, distributed to commission mem- 
bers, and made available to the general 
public. Uniform rules of procedure 
should be amended to prohibit any 
private or one-on-one communications 
between applicants and commission 
members concerning an application. 
Members of a JNC should not discuss 
applicants with the governor’s office 
while the commission is involved in the 
application process. Upon certification 
of a list of nominees to the governor, 
no commissioner shall rank the nomi- 
nees or otherwise disclose, publicly or 
privately, the relative preferences of 
the commissioners or the commission. 

Other reforms recommended by the 
Bench/Bar Commission regarding 
JNC’s are to amend the Florida Stat- 
utes to allow lay JNC members to vote 
on lay appointments. There should be 
statewide, uniform ethical standards 
governing the official performance of 


we 
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JNC members at each level of the court 
system, encompassing the conduct and 
relationships of commissioners with 
applicants, prospective applicants, 
other commissioners, and other per- 
sons. These standards should be 
designed, according to the Bench/Bar 
Commission, to promote and preserve 
public confidence in the integrity of the 
judicial selection process, and to main- 
tain public confidence in the integrity 
and independence of the judiciary. The 
governor should be given the power to 


censure, suspend, fine, or remove any 
JNC commissioner for violation of the 
statewide, uniform ethical standards 
upon investigation and report of the 
Commission on Ethics. 

Well, that should do it! If the goal is 
to remove as much “politics” as possi- 
ble from the process of application, 
nomination and appointment, the adop- 
tion of these reforms should indisput- 
ably serve the cause well. 

However, unfortunately there is still 
a ghost of times past who continues to 


points of view. 
But no longer can we stand 


New Perspectives On Real Estate Practice #19: 


Onus Uponus. 


Now that the state of Florida is giving teeth to its 32-year-old 
law prohibiting discounting title information to sell title insurance 
policies, it’s up to us all to make sure this law is effective. 

The pressure of succeeding as a title agent in this state, 
with everyone else relentlessly slashing prices and getting away 
with it, forced many into a routine of offering deep discounts. 
Most knew this to be wrong, from both business and ethical 


itself into oblivion. The longtime practice of agents handling all 


by as this industry discounts 


aspects of a transaction at the promulgated rate, from title search 
to the closing, must come to an end. And we must see that it does. 

The Fund will continue to do all that it can to this end. But 
we need your help. You, the attorney agent, are on the front line. 
You have immediate knowledge of how business is being conducted 
in your area on a daily basis. You have an obligation to serve as 
the intelligence arm for the enforcement of this legislation. It is not 
only your right, but, as an officer of the court, also your duty to 
report such violations of this state statute. 

Remember, as an attorney agent, you are not only a member 
of a profession, you are a member of an industry as well. It is 
important for you to nurture your industry role as vigorously 
as you nurture your professional one. Strive to become as 
knowledgeable as possible about this industry and your respon- 
sibilities to it. Take steps to actively participate in this industry 
in order to have a voice in shaping it for the long term. 

And don’t hesitate to contact The Fund or the Florida 
Department of Insurance if you become aware of violators. 


It’s the law. 
of Information 
of Service 
of Innovation 


For a copy of The Fund's position paper on leadership, write: 
Attorneys’ Title Insurance Fund, Inc. 
Attention: Marketing Services 
P.O. Box 628600 
Orlando, FL 32862-8600 


© 1993 Attorneys’ Title Insurance Fund, Inc. 


10 THE FLORIDA BAR JOURNAL/MAY 1993 


haunt us in the adoption of merit 
selection. And that is the ghost of 
discrimination. Is it real or is it imag- 
ined? It has been publicly alleged that 
qualified minority applicants were not 
nominated because of the concern that 
the governor would appoint a minority 
nominee! Minorities point to some suc- 
cess in the elective arena in some 
localities. And there is support by some 
in the legislature for judges to be 
elected on a subdistrict basis by resi- 
dent constituents. So now we have 
come full circle: back to politics! The 
Florida Bar’s view (which has a basis 
in fact regarding the existing merit 
selection system for appellate judges) 
is that a system can be devised (along 
the lines outlined) that will largely 
remove politics from the selection pro- 
cess and produce more minority 
nominees than through the election 
process. 

The other facet of merit selection is 
merit retention. Again, by looking to 
the Bench/Bar Commission recommen- 
dations, we can see a blueprint for 
reform that is complementary to adop- 
tion of the merit selection system. 
Recommended are confidential peer re- 
views of judges, a remodeled and 
refurbished Judicial Qualifications Com- 
mission, and consideration on a pilot 
basis of a State Commission on Judi- 
cial Performance responsible for judicial 
evaluations of judges useful in inform- 
ing the electorate and which by their 
nature would encourage enhanced per- 
formance by judges. 

The Florida Bar has requested that 
the legislature conduct an interim study 
of merit selection and retention taking 
into consideration the Bench/Bar Com- 
mission recommendations so that next 
year bills will be in place and the stage 
set for comprehensive reform. 

The past decade-and-a-half has been 
a painful odyssey into the dungeons of 
legislative deliberation and facing the 
dragons of political interests. But de- 
spite the 15-year journey, I sincerely 
believe next year will provide the re- 
sults we have so deliberately and 
tenaciously sought. And we will see it 
happen because merit selection and 
retention for trial judges is not some- 
thing “politically correct,’ it is simply 
ethically right! Merit selection and re- 
tention for trial judges will produce a 
more ethical, balanced, and account- 
able judiciary. And that is called 
“justice.” 


ABACUS LAW Makes Case Processing™ 
as Easy as Word Processing! 

Now it's easy to handle the thousands of day- 
to-day details, notes, schedules and rules 
involved in the practice of law. We call it 
Case Processing™. Push a button and you 
can print Laser Calendars™, generate case 
reports, check conflicts of interest and more! 


Pop-Up ABACUS LAW Anytime 
Have you ever been in the middle of typing a 
document when you want to check an 
address, get a phone number or change an 
appointment? With just a keystroke 
ABACUS LAW magically appears, fulfills your 
command, then disappears so you can resume 
exactly where you left off. You can pop-up 
ABACUS LAW in the middle of ANY program! 


Instant Answers Make Clients Happy 
When a client calls, you'll have immediate 
answers without having to “pull the file”. You 
simply pop-up his screen while on the phone 
and quickly scan the notes and events 
attached to his record. If you installed 
ABACUS LAW today, you could immediately 
begin keeping phone notes this way. Think of 
the time and effort this saves you over your 
existing procedures. 


Court Rules or Your Own Rules 
You can easily modify the rules that come with 
the program to add your own events or 
reminders and create your own rules. A rule 
automatically calendars all related events as 
soon as you input the first event and instantly 
recalculates whenever you change a related 
event. Dates are automatically adjusted for 
holidays and weekends. 


Powerful Case Management 
You'll be amazed at the power of a few 
keystrokes. You can do things like search all 
cases that involved a particular expert or a 
specific issue. You can print mailing labels for 
any person or group (i.e. all defendants in the 
Jones case), and much more! 


A Delight to Use 

ABACUS LAW is so easy to use we guarantee 
you will be able to install and start using it in 
10 minutes or your money back! Simple, 
straightforward input will keep your events 
organized and instantly retrievable by date, 
case or client. The screens have eye-pleasing 
layouts that will have you smiling, not squint- 
ing. With speed inputting, you can type two 
letters and ABACUS LAW fills in the rest— 
great for long matter names. 


ABACUS 


Abacus Data Systems, Inc. 


6725 Mesa Ridge Road Suite 204, San Diego, CA 92121 
Fax: (619) 452-2073 Phone: (619) 452-4245 


‘Here's the easy way to keep your 
calendar and cases organized!" 


"It's Wonderful! I'd never go back to the way we did it before!" 
ABACUS LAW Case Processing” Software: 


CALENDARING/DOCKETING CONFLICTS CHECKING ¢ Intuitive Screens 
— Master Calendars Client and Pop-Up Help 
Month-at-a-Glance Sound-alike Name Searches 
Pop-Up Daily Schedule Completely Automatic Report 
* Court Rules (Fast Track, POP-UP ANYTIME © 

Statutes of Limitation) While Using Any Other Software 
Laser Calendars™ with Banners Phone Dialer 
Free Time Display ¢ Perpetual Calendar Clie 
CASE MANAGEMENT © Date Calculator ¢ Marketing Su “x er 
Standard Case and Client Reports _* Client and Case Notes es 
User Definable Fields TOLL FREE HOTLINE SUPPORT 
¢ Sort and Search by Many Criteria EASY TO USE ¢ Real People, Not Voice Mail 
¢ Unlimited Custom Reports ¢ Top Rated ¢ Six Months Free Support 
e Personalized Letters and ¢ WordPerfect Compatible ¢ Immediate Answers 

Mailing Labels ¢ Installs Effortlessly e Expert, Friendly Help 
Best Reviews! Unbeatable Price 


Independent software reviews in bar journals 
and law magazines rate ABACUS LAW excellent 
(reprints available). Or call the ABA Legal 
Tech Resource Center and they'll tell you 
about ABACUS LAW. 


"You be the Judge" 


Money Back Guarantee 
Your satisfaction is unconditionally 
guaranteed. Take up to six full months to 
decide. If you're not 100% satisfied, 
simply return it for a full refund. 


ABACUS LAW gives you both calendaring and 
case management in one easy-to-use program 
for only $399. Network versions are only 
$599 for 10 users, $999 for 30 users or 
$1999 for unlimited users. Your satisfaction is 
unconditionally guaranteed or your money 
back. Call toll-free and mention this ad for a 


free bonus gift. 
Free 800-726-3339 


© 1993, Abacus Data Systems, Inc. 


Montly Calendor™ SS 
SUNOAY MONDAY TUESDAY” WEDNESCAY PMLASDAY 


EXECUTIVE DIRECTIONS 


Judicial Independence Is At The Heart 
_ Of Today’s Lawyer Regulation 


hy should lawyers have 

to belong to an organi- 

zation (The Florida 

Bar) when doctors, ac- 
countants, plumbers, and contractors 
are not required to belong to their 
professional or trade associations in 
order to earn a living in their chosen 
field? The answer to that question 
evokes the most basic and fundamental 
understanding of the very nature of the 
legal system and the role of lawyers in 
our democracy. 

Not only every lawyer in Florida, but 
every citizen must know, understand, 
and appreciate why the practice of law 
varies in a very fundamental way from 
the practice of other professions and 
because of that, why lawyers them- 
selves must be governed through a 
mechanism that differs from other pro- 
fessions. While it may have a populist 
appeal to have lawyers governed by 
executive or legislative agencies and 
bodies, such a move would be a radical 
change in our constitutional democ- 
racy. 

Integral to our constitutional democ- 
racy is the independent operation of 
the three branches of government— 
executive, legislative, and judicial. Each 
branch has certain powers specifically 
reserved to it, while other powers are 
shared in a system of checks and bal- 
ances. Simply put, the legislature 
passes laws, the executive branch en- 
forces or carries out the laws, and tne 
judicial branch resolves legal conflicts 
regarding the laws and/or constitu- 
tional questions in the administration 
of justice. The courts are the places for 
resolving conflicts, the legal system is 
the means, and individual lawyers are 
the people who bring cases to be set- 
tled. They advocate the just causes of 
citizens. Sometimes that just cause 
means being the adversary of an im- 
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personal government bureaucracy or 
the overreaching power of a govern- 
ment agency. 

Therefore, it is inherent in our con- 
stitutions—U.S. and Florida—to pro- 
tect the individual from the power of 
government. In order to provide that 
protection, an independent judiciary is 
essential, a judiciary equal to and free 
from intimidation or coercion by the 
other branches. And of course lawyers, 
as “officers of the court” are the key 
players on the ideally level playing 
field of the justice system. 

The practice of law, therefore, is 
totally unlike the practice of medicine, 
accounting, or any other profession 
because the function of courts are inex- 
tricably intertwined with the practice 
of law. “Officer of the court” embraces 
more than just trial lawyers. Eve- 
rything a lawyer does—in his or her 
office or within the courtroom— 
involves in one way or another the 
judicial system. All work products of 
lawyers are developed through princi- 


ples of law and procedure and tested 
in courts. Lawyers are officers of the 
court, not officers in the court. 

A lawyer’s duties go beyond repre- 
senting the clients’ best interests, and 
include duties to the system of justice 
itself. As officers of the court, lawyers 
have a responsibility to provide serv- 
ices at a reasonable cost and to protect 


| the just rights and duties of persons 


using the system in the face of a 
drastically changing society. Lawyers 
also have a responsibility to see that 
procedural law does not add unneces- 
sarily to the cost of obtaining justice, 
and be competent and ethical in all 
aspects of the practice of law. 

The responsibility of all lawyers goes 
beyond self-interest and client interest 
and includes society’s interest—the pub- 
lic interest. As part of the judicial 
branch, the Bar is a public interest 
organization. And it is that character- 
istic that distinguishes The Florida 
Bar from all other professional organi- 
zations. The Bar was never intended 
to be a trade association or union guild 
to primarily oversee the interests of its 
members. 

Since The Florida Bar became a 
unified, mandatory organization in 
1950, its primary role has been regula- 
tion of the profession in the public 
interest—prosecuting errant lawyers 
and advocating improved delivery of 
legal services and administration of 
justice. And in doing so—while not 
surrendering control to nonlawyers (as 
will be discussed below), have involved 
nonlawyers to a substantial degree 
from the lowest to the highest levels. 

Given the constitutional mandate of 
separation of powers, the intention of 
protecting the independence of the ju- 
diciary in the scheme of checks and 


Continued on page 80 


ES 
: 
Bie 


(Everyone else does.) 


Oni the Martindale-Hubbell” Law Directory is 
searched an average of 1,000,000 times a month. 
Because only Martindale-Hubbell lists over 800,000 
lawyers in the U.S. and 130 countries with more 
detailed information on the legal profession than 
any other source. 

The only directory available in print, on CD-ROM 
and online through the LEXIS°/NEXIS” services, 
Martindale-Hubbell offers the most accurate and 
comprehensive information in the medium that best 
fits your research needs. 

So for the most reliable information on lawyers 
and firms, don’t waste time anywhere else. Search us — 
the standard for 125 years. 

For information call 1-800-526-4902. 


MARTINDALE-HUBBELL 
A Reed Reference Company ; 
MARTINDALE-HUBBELL is a registered trademark The Only Directory of the Legal Pro wees You I Ever Need LEXIS AND NEXIS are registered trademarks 
of Reed Properties Inc., used under license. 121 Chanlon Road ¢ New Providence, NJ 07974 of Mead Data Central, Inc. 


Who Will Pay the 
Nursing Home Bill? 


An Often Overlooked Estate 
Planning Question 


enerally, estate planners 
and their clients assume 
Medicare and Medicaid 
will provide for the eld- 
erly’s medical bills in this nation. How- 
ever, despite the Medicare Catastrophic 
Coverage Act of 1988 (MCCA), Medi- 
care pays very little of the nation’s 
long-term nursing home bill, which 
averages $2,400 per person each month. 
Medicaid, on the other hand, provides 
for payment of some nursing home care 
in Florida, but only for patients with 
few assets and little income. Therefore, 
Americans with any savings at all 
must make payments to the nursing 
home until their money is virtually 
exhausted in order to qualify for Medi- 
caid. Without careful “nursing home 
planning,” the nursing home bill could 
destroy even the most carefully exe- 
cuted estate plans. 


Medicare 

Medicare provides only limited cov- 
erage! for the skilled nursing care of a 
patient suffering from an acute illness 
who needs rehabilitation or therapy for 
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recovery. Such skilled care must be 
medically necessary treatment, with 
Medicare coverage being dependent on 
the following factors: 

1) Treatment must be medically ne- 
cessary; 

2) the nursing home must be a 
Medicare-approved skilled nursing fa- 
cility; 

3) the nursing home must have a 
registered nurse available seven days 
per week, 24 hours per day; and 

4) the actual bed assigned must be 
Medicare-certified.? 

Medicare, however, provides no cov- 
erage for the custodial care that so 
many of the nation’s elderly require. 
Unfortunately, the need for custodial 
care often continues long after the 
patient nc longer requires skilled nurs- 
ing care. 

Other types of care exist which are 
designed to assist the patient at home 
in lieu of or after nursing home care. 
Some of them are partially covered by 
the Medicare program. For example, 
Medicare covers Home Health Care? 
and Hospice Care.‘ On the other hand, 


Medicare will not pay for Meals on 
Wheels or Adult Day Care, two pro- 
grams designed for the home-bound 
patient.5 

Unfortunately, the patient who re- 
quires long-term care quickly exhausts 
the Medicare benefits available. At 
that point, the patient’s family reluc- 
tantly turns to Medicaid, only to dis- 
cover that a patient must be virtually 
insolvent to qualify for Medicaid nurs- 
ing home benefits. 


Medicaid 

Medicaid benefits for the nursing 
home patient only apply if the patient 
meets an income test and an asset test, 
which are further described below. Both 
tests require the patient to have mini- 
mal assets and/or income in order to 
qualify for Medicaid. If the patient does 
not meet both tests, the patient must 
“spend down” resources on the nursing 
home bills before Medicaid coverage 
begins. To qualify for Florida Medicaid, 
a person entering a nursing home must: 

1) Be a US. citizen and a Florida 
resident; 
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2) be at least 65, blind, or disabled; 
3) need the type of care provided in 
the nursing home; 

4) meet the income limitation test; 
and 

5) meet the assets limitation test.® 


Nonmarried Patients’ 
income Limitation Test 

In Florida, any individual with in- 
come in excess of $1,302 per month is 
not eligible for Medicaid and must pay 
in full for nursing home care.’? The 
income limit includes income from all 
sources® before deductions.? Of this 
income, a patient is entitled to receive 
a monthly allowance of $35 for per- 
sonal, nonmedical needs such as cloth- 
ing, toiletries, and books.!° The bal- 
ance of the patient’s income must be 
paid to the nursing home. 


Nonmarried Patients’ 
Assets Limitation Test 

Not only must the patient meet the 
income test, but must also meet the 
assets test. The patient will not qualify 
for Medicaid unless the patient has 
less than $2,000 in assets,!! not includ- 
ing exempt assets. If the patient has 
excess assets, Medicaid requires the 
patient to “spend down” until assets 
total less than $2,000, plus certain 
exempt assets. Exempt assets include: 

1) The patient’s home, as long as a 
spouse or dependent relative is living 
there, or if the owner intends to re- 
turn;!2 

2) household goods and other per- 
sonal items up to a total equity value 
of $2,000;!8 

3) one wedding ring and one engage- 
ment ring, regardless of value;!4 

4) one car or other vehicle;!5 

5) the fair market value of any income- 
producing personal or real property, if 
essential to the patient’s support. To 
be considered necessary for support, 
the property should either produce in- 
come or produce goods or services ne- 
cessary for one’s daily activities;16 

6) cash surrender value of life insur- 
ance if the total face value of all life 
insurance on any one person does not 
exceed $2,500;17 

7) burial plots for the patient and 
immediate family;!® 

8) up to $2,500 per person for burial 
costs if kept separate from other re- 
sources. 19 

Obviously, a person with consider- 
able savings will be paying nursing 
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home bills without governmental assis- 
tance until virtually no money is left. 
However, when the patient has a spouse 
at home, Medicaid will help the spouse 
from becoming completely impoverished 
when the patient enters a nursing 
home. 


Married Patients’ 
Income Limitation Test 

The Medicaid income test for a mar- 
ried patient is the same as for an 
unmarried patient.?° In calculating in- 
come between spouses, Medicaid gen- 
erally determines that income belongs 
to the spouse whose name is on the 
check.?! Therefore, pension money paid 
to the husband is considered to be his 
and income paid jointly is considered 
to be shared equally.22 Payments re- 
ceived from a trust are considered in 
the same way unless the trust provides 
otherwise.?3 

Theoretically, this method could leave 
the spouse at home without income, 
especially if the husband had the only 
pension plan. However, Medicaid pro- 
vides a basic minimum living allow- 
ance of $1,149 income per month to 
support the spouse at home, a figure 
that can be as much as $1,769 per 
month.”4 Also, a personal needs allow- 
ance of $35 per month is supplied to 
the spouse at home.25 Furthermore, 
the patient may keep enough income 
to pay medical expenses that are not 
reimbursed, mortgage principal and 
interest or rent, taxes, insurance, and 
maintenance fees.?6 


Married Patients’ 
Assets Limitation Test 

Not only does Medicaid allow a mar- 
ried couple to keep additional income, 
but the program also provides the cou- 
ple with more assets. A nursing home 
patient and his or her spouse at home 
can now protect a maximum of 
$70,740.27 In addition to these assets, 
the couple can also keep exempt assets, 
which include the home, household 
goods and furnishings, personal ef- 
fects, and a car, without limitation on 
the value. 


The Loophole 

Under the Medicaid standards, a 
husband and wife who have saved a 
nest egg with hopes of providing a nice 
inheritance to their families or other 
beneficiaries upon their deaths, must 
“spend down” their savings until they 


have less than $70,740 before Medicaid 
will begin to pay their nursing home 
bills. Any income the couple earns 
must be paid to the nursing home, as 
well. At an average cost to the patient 
of $2,000 to $3,000 per month, the 
nursing home will soon deplete the 
couple’s life savings, thereby providing 
no means to survive if the patient 
should be released from the nursing 
home. 

Those couples who plan for the pros- 
pect of entering a nursing home have 
several options such as: 

1) Investing money in exempt assets; 

2) transferring assets directly to chil- 
dren tax free; 

3) changing wills and title to prop- 
erty; 

4) writing a durable power of attor- 
ney; or 
5) setting up a Medicaid trust. 


Exempt Assets 

The most important, and the most 
helpful, Medicaid exemption is for a 
personal residence. A nursing home 
patient may exclude the entire value 
of the patient’s house; therefore, one 
may be able to protect most or all 
assets by investing in an expensive 
home. If the person already owns an 
expensive home, further money could 
be exempted by paying off the mort- 
gage.28 

Another significant exemption is for 
home furnishings and improvements. 
If a husband and wife should later need 
cash for an emergency, they can take 
out a mortgage, a home equity loan, 
or some other loan against the equity 
in the house. Likewise, the nursing 
home patient may consider upgrading 
wedding and engagements rings, as 
one wedding ring and one engagement 
ring is excluded from the assets test, 
regardless of value. Also, the patient 
should contemplate purchasing burial 
plots for family members, as well as 
setting aside $2,500 for burial pur- 
poses.?9 

Upon the death of the nursing home 
patient, some of these assets may pass 
through probate or otherwise to the 
proper heirs or beneficiaries. The burial 
arrangements will save the family ex- 
tra costs and may be used as a deduc- 
tion on estate tax returns. However, 
Florida law permits the state to file a 
claim against the estate for benefits 
paid to the patient.2° As most of these 
assets are not exempt from claims of 


creditors after death, the assets may 
be sold to raise money for the state’s 
reimbursement. Therefore, other op- 
tions should be considered. 


Transferring Assets 

Besides utilizing the exempt assets 
as a vehicle for protecting assets, the 
patient may also transfer savings to 
children or others. Unfortunately, a 
person should not gift assets to qualify 
for Medicaid unless the transfer is 
made 30 months in advance of applica- 
tion for Medicaid.*! One of the excep- 
tions to the transfer rule allows the 
patient to transfer his or her home 
before or after entering a nursing home 
to any of the following: 

1) A spouse; 

2) any child who is under 21, or who 
is blind or permanently and totally 
disabled; 

3) a sibling with an ownership inter- 
est in the house who was living in the 
home for at least one year immediately 
before the patient was admitted to the 
nursing home; or 

4) any child who was living in the 
home for at least two years immedi- 
ately prior to the parent’s admission 
to the nursing home, and who cared for 
the parent, thereby allowing the par- 
ent to stay at home.3? 

Other exceptions allow the patient 
to transfer any exempt assets, other 
than the house, to anyone.®? Therefore, 
as mentioned in the earlier section,34 
the patient could upgrade an engage- 
ment ring to protect money and then 
transfer the exempt ring to someone, 
rather than let the ring go through 
probate and be sold to satisfy creditors’ 
claims. A nursing home patient could 
also transfer assets for fair market 
value,*5 although the purchase money 
would not be exempt unless the patient 
bought a replacement. Lastly, a pa- 
tient could transfer assets within the 
forbidden transfer period and still qual- 
ify for Medicaid if the transfer was for 
a purpose other than to qualify,*® or if 
denying coverage would cause the pa- 
tient an undue hardship.*” 

Interestingly, Medicaid officials in 
the past have treated joint bank ac- 
counts as assets belonging to both 
individuals listed on the signature card. 
If a patient can rebut the presumption 
of ownership,*® the joint owner could 
empty the bank account within the 
prohibited 30 months without causing 
disqualification. Of course, the joint 


owner has an interest in the account 
and may withdraw at any time. Care- 
ful deliberation is suggested before 
entrusting assets to a joint owner in 
this manner. 


Change Will and 
Title to Property 

It is extremely important that when 
one spouse enters a nursing home, the 
other spouse change his or her will. 
Normally, each spouse has a will that 
leaves assets to the other spouse. In 
the event the husband entered a nurs- 
ing home and thereafter the wife at 
home died, the wife’s will, if not 
changed, would leave the husband in 
the nursing home with additional as- 
sets.39 At that point, Medicaid could 
disqualify the husband for Medicaid 
payments and force him to spend his 
new inheritance on nursing home bills. 
Therefore, the wife should change her 
will to designate alternative benefici- 
aries when her husband enters a nurs- 
ing home. 

Joint ownership of assets between 
spouses must also be changed upon one 
spouse entering a nursing home. If a 
couple owns joint property with rights 
of survivorship, the nursing home 
spouse could inherit all the assets if 
predeceased by the at-home spouse. 
Once the nursing home patient inher- 
its excess assets, Medicaid benefits 
cease until those assets have been 
spent on the nursing home bills or 
otherwise. To avoid this situation, a 
nursing home spouse should transfer 
interest in joint assets to the spouse 
at home as soon as he or she enters the 
nursing home, or before if admission 
appears imminent. If this can be ac- 
complished, the spouse at home should 
execute a new will leaving those assets 
to the couple’s children or other benefi- 
ciaries to avoid leaving excess assets 
to the nursing home spouse which 
would disqualify him or her for Medi- 
caid benefits. 

Jointly owned property, however, re- 
quires both owners to sign for any 
transfers. If the patient becomes in- 
competent, the patient can no longer 
join in the transfer. Thus, the most 
important tool in nursing home plan- 
ning is a durable power of attorney.*° 
With the durable power of attorney, 
the spouse at home can transfer ex- 
empt assets into his or her own name 
so that they can be left to other benefi- 
ciaries through the will.*! 


Medicaid Trust 

For couples with considerable sav- 
ings in addition to exempt assets and 
no potential donees for their assets, a 
Medicaid trust or a special needs trust 
may be an option to consider.*? Trans- 
fers to such a trust must be made at 
least 30 months before a patient ap- 
plies for Medicaid, and the patient 
must give up control of the assets as 
soon as the assets are transferred into 
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the trust. If this requirement is not 
satisfied, the trust income and assets 
will be considered normal income and 
assets, and Medicaid will not apply 
until the value of the assets drops 
below its standards. 

In 1985, federal legislation*? 
amended the Medicaid law to require 
that assets held in a “Medicaid qualify- 
ing trust” be considered when calculat- 
ing the value of an applicant’s assets. 
The general rule is that the value of 
any discretionary inter vivos trust (com- 
monly known as a living trust) 
established by the patient or the pa- 
tient’s spouse for the benefit of either 
of them would be added to the list of 
assets when the patient attempts to 
qualify for Medicaid.*4 

The definition of a Medicaid qualify- 
ing trust has been one of the few issues 
in this area of law that has risen 
through the administrative process to 
the state court system. For example, 
in Pollak v. Department of Health & 
Rehabilitative Services, 579 So. 2d 786 
(Fla. 4th DCA 1991), HRS denied Medi- 
caid benefits to a nursing home patient 
who was the beneficiary of an irrevoca- 


ble trust. The patient’s spouse, as the 
settlor and sole trustee of the trust, 
had the discretionary power to distrib- 
ute principal to the patient, “but only 
with the written prior approval of the 
Settlor’s daughters.” Id. at 787. The 
district court of appeal found that while 
the trust fit the definition of a Medicaid 
qualifying trust, the limits imposed on 
the trustee’s discretionary powers to 
distribute principal were sufficient to 
keep the value of the trust unavailable 
to the patient. Once the court found 
that the value of the trust was unavail- 
able to the patient, the patient quali- 
fied under the assets test for Medicaid 
benefits. 

By definition, any discretionary trust 
established by the patient or the pa- 
tient’s spouse would be carefully scru- 
tinized by Medicaid officials to de- 
termine whether the discretionary pow- 
ers were broad enough to include the 
value of the trust in the patient’s 
available asset list. A trust established 
by the patient’s legal guardian has also 
been included in the definition of a 
Medicaid qualifying trust. In Hatcher 
v. Department of Health & Rehabilita- 
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tive Services, 545 So. 2d 400 (Fla. ist 
DCA 1989), the court found that under 
the Florida guardianship laws, a guard- 
ian acts solely in the place of a ward 
in managing the ward’s assets. There- 
fore, the court held that any trust 
executed by the guardian should be 
treated as though the ward executed 
the trust, thereby creating a Medicaid 
qualifying trust. The value of the trust 
can then be attributed to the ward/ 
patient as an asset for purposes of 
determining the patient’s Medicaid eli- 
gibility. 

In order to avoid falling into the 
definition of a Medicaid qualifying 
trust, one should remove any power to 
make discretionary distributions and 
the power of invasion from the trust 
agreement. An even better way to en- 
sure the success of such a trust is to 
have a third party set up the trust. 
This would entail the patient transfer- 
ring funds to a third party, other than 
a spouse or live-in companion, so that 
title is in the third party. The third 
party would then contribute the funds 
to a trust where the Medicaid applicant 
and the applicant’s spouse are benefici- 
aries. 

The advantages of such a trust are 
that the beneficiary of the trust still 
retains the right to a certain amount 
of the income produced by those assets 
and the trust can direct how the assets 
are to pass upon the patient’s demise; 
but the primary purpose of the trust 
is to protect assets for future genera- 
tions. It is very important that the 
income be an amount less than the 
nursing home bill or all the income 
will go to the nursing home and Medi- 
caid will pay nothing, thereby deplet- 
ing the assets of the trust.*® 

The disadvantages of this trust are 
that the patient is giving control of 
assets to another person. Obviously, it 
is crucial that the patient select the 
best possible person to serve. Addition- 
ally, the success of such a trust has 
been questioned by authorities because 
the transfer of funds into a Medicaid 
trust resembles a fraudulent transfer 
designed to hinder, delay, or defraud 
creditors.46 Florida law*’ prohibits such 
transfers, and Medicaid officials have 
declared that they will carefully 
scrutinize all trusts and question the 
intent behind transferring assets. There- 
fore, the grantor of such an irrevocable 
trust must identify and document the 
estate planning reasons such as tax 


age 

3 

€ 


avoidance for transferring funds into 
the trust, so as to produce evidence of 
a nonfraudulent intent. 


Other Options 

In weighing the options above, the 
nursing home patient must keep in 
mind the quality of Medicaid coverage 
versus private pay benefits. Medicaid 
coverage may have the same draw- 
backs that affect other government- 
funded programs: benefit cutbacks; 
lack of funds for special therapy or 
experimental treatments; decreased 
number of facilities accepting Medi- 
caid; and the possibility of substandard 
conditions in certain facilities. 

Many elderly people are considering 
Medigap policies, which present a sup- 
plement to Medicare coverage, gener- 
ally paying Medicare’s deductibles and/ 
or co-insurance amounts. The policy 
premiums range from $700 to $3,000 
per year, per person age 65, depending 
on the type of coverage elected.4® Un- 
fortunately, most of these policies do 
not go far enough in covering custodial 
nursing home care. 

Long-term care insurance or custo- 
dial care insurance policies are also 
available and may provide for non- 
skilled nursing home care, as opposed 
to skilled nursing care. Such policies 
are expensive and often overlap with 
existing coverage. Generally, one 
can anticipate paying yearly what 
the policy would pay monthly in 
benefits. A careful review of the pa- 
tient’s insurance policies is suggested 
before purchasing supplemental cover- 
age. One good use for such a policy is 
to provide nursing home coverage for 
30 months after a nursing home pa- 
tient transfers assets to others. After 
the 30-month waiting period, the pa- 
tient could then apply for Medicaid 
successfully. 


Summary 

The high costs of nursing home care 
today have frustrated many Americans 
who must pay the bills and deplete the 
inheritances meant for their families 
and other beneficiaries in order to 
qualify for Medicaid coverage. Estate 
planning designed to protect assets 
from being depleted on such bills in- 
cludes options such as transferring 
assets to others well in advance of 
applying for Medicaid, setting up trusts, 
and changing existing wills. In every 
estate plan, special attention should 


be given to the cost of nursing home 
care and the effect of Medicaid’s 
standards. 0 


1 Medicare will pay in full the first 20 
days of skilled nursing home care for the 
Medicare recipient and partial payment 
thereafter for the next 80 days per benefit 
period. NationaL Ass‘ oF Ins. Comm. AND 
Hearty Care Fin. Apmin., U.S. Dept or 
Hearth & Human Serv. Pus. No. HCFA- 
02110, Guipe To HEALTH INSURANCE FOR PEO. 


"You have to walk a mile 


PLE WitH MepicarE 12-13 (1991) (hereinafter 
U.S. Mepicare Gume). 

2 Id. at 12-13. 

3 Id. at 13. For information on other 
services designed to prevent institutionali- 
zation, see Stare or Fia, Dept or HEALTH 
AND REHABILITATIVE SeRv., No. 165- 
22, InrecRATED AssISTANCE POLICY 
§§235.10.40, 1460.20.00, and 2040.70.00 
(1992) (hereinafter HRS Manuva). This 
manual incorporates the rules governing 
Medicaid eligibility in the Florida Adminis- 
tration Code, Ch. 10C-8, and provides proce- 
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dures for the staff of the Department of 
Health and Rehabilitative Services. 

4 Medicare and Medicaid provide unlim- 
ited coverage with The National Hospice 
Organization if the physician certifies that 
the patient is terminal. U.S. Mepicare Gume, 
supra n. 1, at 13. See HRS Manuat, supra 
n. 3, at §235.10.35. 

5 U.S. MepicarE Gume, supra note 1, at 
13. 

6 HRS Manual, supra note 3, at 
§§235.10.00-235.10.10. 

7 Td. at §235.10.10. However, infrequent 
or irregular income may be excluded if it 
does not exceed $10 per month earned or 
$20 per month unearned. Id. at §1805.10.10. 

8 Income does not include vendor pay- 
ments, such as rent or utilities payments 
made on behalf of the applicant, unless it 
causes the patient to receive income. Id. at 
§1805.35.05. 

® Deductions withheld from gross in- 
come include premiums for various health 
insurance policies, taxes, and garnished 
payments. Id. at §1805.05.05. 

10 Td. at §235.10.10. 

11 Td. at §§235.10.10, 1610.25.00. All as- 
sets must be verified by the financial insti- 
tutions or by recorded deed. Id. at 
§§1610.35.00, 1625.05.20. 

12 Td. at §1625.45.40. As long as the 
patient, the patient’s representative, or a 
dependent relative states that the patient 
intends to return home, Medicaid officials 
will not inquire further, unless question- 
able. Jd. Florida nursing home patients who 
have a home in one of the following states 
may list that home as an exempt asset: 
“Alabama, Arkansas, California, Georgia, 
Idaho, Iowa, Kansas, Kentucky, Louisiana, 
Maryland, Minnesota, Mississippi, New Jer- 
sey, New Mexico, North Dakota, Ohio, South 
Dakota, Tennessee, Texas, West Virginia.” 
Id. at §1625.45.40.05. 

13 Id. at §1625.75.10. Medicaid officials 
will presume that the value of these assets 
equals $1,000 unless otherwise indicated. 
Id. 


Jd. 

15 Td. at §1625.95.40. A patient may ex- 
clude the most expensive vehicle from the 
list of assets. Special rules apply for antique 
cars and certain luxury vehicles. Id. 

16 Td. at §§1625.50.00, 1625.50.20. 

17 Td. at §1625.65.10. 

18 Id. at §1625.10.40.10. This exemption 
includes caskets, headstones, and other 
burial-related items. Id. 

19 Id. at §1625.10.35. A patient may ex- 
clude burial costs in the amount of $2,500 
each for the patient and spouse. Id. 

20 The monthly income standard for an 
unmarried person is $1,302; thus, a couple 
may earn $2,604 monthly in joint assets to 
meet the standard. Id. at §235.10.10. 

21 Td. at §1805.15.15.05. 

22 Td. at §1805.15.15. “The institutional- 
ized spouse may rebut the presumed owner- 
ship interest of non-trust assets.” Id. 

23 Id. A Medicaid case manager will re- 
view any trust to determine whether its 
income and principal will be included in the 
patient’s list of assets and income. If the 
beneficiary receives discretionary amounts 
of principal and/or income, all of the princi- 
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pal and/or income is counted as an asset 
and/or income to the individual. Id. at 
§§1625.85.10, 1870.10.00. 

24 The community spousal income allow- 
ance gives the spouse at home, as well as 
dependent relatives living at home, between 
$1,149 and $1,769 per month of the pa- 
tient’s income. The higher figure includes 
an excess shelter allowance and cannot be 
exceeded. 42 U.S.C. §1396r-5(d). See HRS 
MANUAL, supra note 3, at Appendix A-8. 

25 42 U.S.C. §1396r-5(d). 

26 Id. 

27 Id. This figure applies to patients en- 
tering a nursing home facility on or after 
September 30, 1989. Id. 

28 “Transfer of assets does not apply to 
an individual who reduces assets by prepay- 
ing legal debts (such as rent, taxes, and 
installment charges)... 2” HRS Manuat, 
supra note 3, at §1630.20.00. 

29 See supra text accompanying notes 18 
and 19. 

30 Fra. Star. §409.345(1) (Supp. 1991). 
“The department may file a claim against 
the estate of the recipient for the total 
amount of public assistance paid. . . .” Id. 
The claim shall be a class seven claim, paid 
after the costs, expenses, and fees of admin- 
istration, costs of the funeral, taxes, medical 
expenses of the decedent, family allowance, 
and costs of continuing a business. FLa. 
Stat. §733.707 (Supp. 1991). 

31 HRS Manual, supra note 3, at 
§1630.20.00. Any gift made within 30 
months of application triggers a look-back 
by Medicaid officials. The actual period of 
disqualification is determined by dividing 
the amount of the gift by the average 
private nursing home rate, which is cur- 
rently designated by HRS to be $2,400 
monthly. Id. at §1630.30.10. 

32 Td. at §1630.20.10.05. 

33 Id. at §1630.20.05.10. 

34 See supra Exempt Assets section. 

35 HRS ManuaL, supra note 3, at 
§1630.20.00. 

36 Td. at §1630.20.25. A transfer is for 
purposes other than to qualify for Medicaid 
if the patient recently discovered his or her 
disability or disease, suddenly lost assets 
or income, or was court ordered to make a 
transfer. Id. at §1630.30.00. See Pentuik v. 
Department of H.R.S., 584 So. 2d 1098 (Fla. 
1st D.C.A. 1991) (transfer of assets occurred 
for reasons other than to become eligible for 
Medicaid where claimant feared he would 
not survive surgery). 

37 Td. at §1630.20.25. Undue hardship is 
undefined in the regulations, but “{alll ef- 
forts to reverse the transfer must be ex- 
hausted before this exception applies.” Id. 

38 Td. at §1615.10.15. Rebuttal of owner- 
ship requires the patient to provide a writ- 
ten statement detailing the reason for the 
joint account, the names of people deposit- 
ing and withdrawing from the account, and 
how the money was used. Any other joint 
owners must provide similar information. 
Id. at §1615.05.05.15. 

39 Td. at §1805.15.15.15. 

40 Fra. Stat. §709.08 (Supp. 1991). 

41 A durable power of attorney is gener- 
ally ineffective in transferring homestead 
property held in tenancy by the entirety. 


Fria. Star. §709.08(3); but see ATTORNEYS’ 
TitLE Guaranty Funp, THE Funp Concept 
(Nov. 1991) (for title insurance purposes, 
the fund will uphold the use of durable 
power of attorney for transferring homestead 
in certain circumstances). 

42 See Barreira, An Irrevocable Grantor 
Trust Can Assure Eligibility for Medicaid, 
16 Estate PLANnninG 104 (March/Apr. 1989). 

43 42 U.S.C. §1396a(k) (Supp. 1986). 

44 The maximum amount that can be 
paid to the patient by the trustee is consid- 
ered available to the individual whether the 
distribution is made. HRS Manuat, supra 
note 3, at §1625.85.10.05. 

45 For example, if the trust yields $25,000 
interest, the annual nursing home bill of 
$25,000 per year would be paid solely by 
the trust income without Medicaid assis- 
tance. 

46 “Any person who shall transfer. . . his 
property for an inadequate consideration 
with the intent of defeating or hindering the 
claim of the department [of Health and 
Rehabilitative Services] for reimbursement 
shall be deemed to have made a fraudulent 
conveyance, and such transfer. . . shall be 
void and of no effect as against the claim of 
the department... 2” 

Fa Stat. §409.345(3) (Supp. 1991). 
Id 


48 Smith, New Rules Simplify Medigap 
Policies, THE Miami Heratp, Aug. 2, 1992, 
at 10BR. 
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debtors under Florida and 


a starting point for further research for 
each exemption or immunity available to Florida 
debtors. Included is a discussion of the distinction 


State Exemptions 

The exemptions listed in this section 
are all a product of Florida law. Each 
exemption is alphabetically listed and, 
except for the interest in a spendthrift 
trust, is based on a Florida constitu- 
tional or statutory provision, which is 
cited for convenience. Caselaw is also 
cited in many instances to illustrate 
how the courts apply the exemptions, 
and to provide a starting point for 
further research. 
¢ Annuity Contracts; Cash Surren- 
der Value or Proceeds. The cash 
surrender value or proceeds of an an- 
nuity contract issued to a citizen or 
Florida resident are exempt from the 
claims of creditors of the annuitant as 
well as from creditors of third party 
beneficiaries. This exemption does not 
apply if the insurance policy was ef- 
fected for the benefit of such creditor. 

See In re Mart, 88 B.R. 436 (Bankr. 
S.D. Fla. 1988), which held that the 
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his article provides a checklist of exemp- 
tions and immunities available to Florida 


EXEMPTIONS FOR 
FLORIDA DEBTORS 


by Raymond C. Farfante, Jr., and Camille J. lurillo 


federal law and 


exemption of proceeds from an annuity 
contract must be liberally construed 
in favor of the debtor and therefore 
apply to an annuity purchased by the 
debtor from a trust administered by 
the debtor’s own daughter. In In re 
Benedict, 80 B.R. 390 (Bankr. M.D. 
Fla. 1988), the court held that exempt 
proceeds of an annuity contract de- 
posited in a segregated bank account 
retained their exempt status. The court 
in In re Ebenger, 40 B.R. 436 (Bankr. 
S.D. Fla. 1984), held that the lump 
sum value of an annuity contract is 
exempt. 

See also In re McCollam, 955 F.2d 
678 (11th Cir. 1992), in which the court 
certified to the Florida Supreme Court 
the question of whether an annuity 
contract which is established in lieu of 
a creditor paying a debtor a lump sum 
presently owed, is exempt. The Florida 
Supreme Court held that the contract 
at issue was exempt because it met the 


between exemptions and the immunity given to 
property owned by a Florida debtor as entireties 
property. The following is intended to be used as a 
practice aid for attorneys representing debtors or 
creditors in Florida. 


definition of an annuity as provided in 
the applicable statute. See F.S. §222.14. 
See also Individual Retirement Ac- 
counts. 

* Crime Victims Compensation. 
Awards made pursuant to F.S. Ch. 
960, “Victims of Crimes,” are exempt, 
except for claims for the expenses re- 
sulting from the injury or death which 
is the basis for the claim. See FS. 
§960.14. 

¢ Deferred Compensation Plans. Dur- 
ing its 1987 session, the Florida Legis- 
lature enacted Ch. 87-138, which was 
approved by the governor on June 30, 
1987. This law, which took effect Octo- 
ber 1, 1987, provides for the protection 
of certain money, cash, and securities. 
Although the act was intended to 
amend F.S. §112.215 dealing with the 
deferred compensation plans for gov- 
ernment employees, the newly created 
§112.215(10)(a) and (b) appear to be 
extremely broad in their coverage. The 


: 
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section provides that the monies, pen- 
sions, annuities, or other benefits ac- 
crued or accruing “to any person” un- 
der the provisions of any plan pro- 
viding for the deferral of compensation 
as well as the accumulated contribu- 
tions, cash, and securities in the funds 
created thereunder are not subject to 
execution or attachment or to any legal 
process whatsoever by a creditor “of 
the employee” and _ shall be 
unassignable “by the employee.” The 
difficulty with this statute is that the 
first sentence bestows the rights pro- 
vided in the statute to any “person.” 
The word “person” is not defined in the 
statute. The second sentence in the 
statute deals with the term “employee,” 
which is a defined term in §112.215(2). 
At the present time, no Florida court 
has interpreted this section of the stat- 
ute. See 1987 Fla. Sess. Law Ch. 87- 
138. See F.S. §112.215(10)(a) and (b). 
¢ Disability Income Benefits. Ex- 
cept when the policy or contract of 
‘insurance is effected for the benefit of 
a creditor, disability income benefits 
under any such policy or contract of 
life, health, accident, or other insur- 
ance of whatever form, are not subject 
to attachment, garnishment, or legal 
process in any state, in favor of any 
creditor of the recipient of such disabil- 
ity income benefits. The exemption can 
be asserted by any recipient regardless 
of whether that person is a resident of 
the State of Florida. See F.S. §222.18. 
See In re Prestien, 427 F. Supp. 1003 
(S.D. Fla. 1977), holding that benefits 
lose their exempt character once they 
have been paid and are deposited in a 
bank account. However, see In re Deni- 
son, 84 B.R. 846 (Bankr. S.D. Fla. 
1988), holding that a trustee in bank- 


ruptcy cannot force a debtor to exercise 
the right to cancel the policy and 
receive prepaid premiums thereby ren- 
dering the premiums nonexempt. 

¢ Educational Funds. F.S. §240.551 
provides a method for individuals to 
enter into advance payment contracts 
for college registration and dormitory 
residence. The 1988 legislative session 
created F.S. §222.22 in order to exempt 
the funds paid into the Prepaid 
Postsecondary Education Expense 
Trust Fund program provided in F.S. 
§240.551. 

« Employee Retirement Income Se- 
curity Act of 1974 Plans; Employee 
Stock Ownership Plans. A debtor’s 
interest in funds held in an ERISA- 
type plan may be exempt property 
where the plan qualifies under Florida 
law as a true “spendthrift trust.” 

See Matter of Lawson, 67 B.R. 94 
(Bankr. M.D. Fla. 1986), J. Paskay, 
holding that a particular ESOP was a 
spendthrift trust and excluded from 
the estate under 11 U.S.C. §541(c)(2). 

The hotly contested issue of whether 
a pension plan meeting the require- 
ments of ERISA is exempt from the 
bankruptcy estate has been answered 
by the U.S. Supreme Court in the case 
of Patterson v. Shumate, __U.S.__, 112 
S. Ct. 2242, 119 L.Ed.2d 519 (1992). 
The Court concluded that the meaning 
of applicable nonbankruptcy law con- 
tained in 11 U.S.C. §541(a)(1) included 
federal as well as state law. The Court 
further concluded that the anti- 
alienation provisions contained in an 
ERISA plan satisfied the literal terms 
of §541(c)(2) in that the transfer res- 
trictions were enforceable as required 
by §541(c)(2). 
¢ Fraternal Benefit Society Bene- 


fits. F.S. §632.619 exempts all money 
or other benefits, charity, relief, or aid 
to be paid, provided, or rendered by 
any fraternal benefit society complying 
with F.S. Ch. 632, “Fraternal Benefit 
Societies.” These benefits are not sub- 
ject to attachment, garnishment, or 
other process, nor are they to be seized, 
taken, appropriated, or applied by any 
legal or equitable process or operation 
of law to pay any debt or liability of a 
member or beneficiary, or any other 
person who may have a right thereun- 
der, either before or after payment by 
the society. See F.S. §632.619. 

¢ Hazardous Occupations; Injury 
Proceeds. Any money due or likely to 
become due as damages under the 
provision of F.S. Ch. 769, “Hazardous 
Occupations,” is not subject to garnish- 
ment, execution, or any legal process. 
See F.S. §769.05. 

¢ Homestead. a) A debtor is entitled 
to a constitutional exemption for the 
homestead in which the debtor or the 
debtor’s family resides. This exemption 
applies to the extent of 160 acres of 
contiguous land and improvements 
thereon, if located outside a municipal- 
ity; or if located within a municipality, 
one-half acre of contiguous land. See 
Fla. Const. Art. X, §4. 

b) The extent of the homestead ex- 
emption may be limited by the owner’s 
use of the property. In In re Shillinglaw, 
88 B.R. 406 (S.D. Fla. 1988), the court 
held that an owner who resides in the 
owner’s home outside a municipality 
may also operate a business at home 
without losing the homestead exemp- 
tion. However, an owner will lose the 
homestead status of the portion of the 
homestead which is leased to a third 
party to operate the third party’s busi- 
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ness. Id. at 408. In In re Schillinglaw, 
the court concluded that the analysis 
applied to determine the homestead 
status of property used to operate a 
business is no different for a homestead 
located within a city or a homestead 
outside a municipality. However, see 
In re Israel, 94 B.R. 729 (Bankr. N.D. 
Fla. 1988), which held that a debtor’s 
lease of a portion of her rural property 
did not waive her homestead exemp- 
tion as to that portion. The court fur- 
ther reasoned that where land is rural 
property, the homestead exemption ap- 
plies to the total acreage allowed with- 
out regard to the use that is made of 
that portion of the tract not covered 
by the residence. Jd. at 730. However, 
according to the court in In re Makare- 
wicz, 126 B.R. 127 (Bankr. S.D. Fla. 
1991), the key to the question of 
whether rental property can be in- 
cluded in homestead is whether the 
rented portion of the property is sever- 
able. 

c) The fact that two pieces of prop- 
erty are contiguous is not enough to 
establish that both pieces of property 
may be claimed as homestead. The 
court must look at the underlying in- 
tended use of the property, the actual 
use of the property, and surrounding 
circumstances. In re Drake, 106 B.R. 
741 (Bankr. M.D. Fla. 1989). 

d) Forfeiture of homestead under the 
RICO Act is forbidden by Art. 10, §4 
of the Florida Constitution and thus 
maintains its homestead exemption. 
See Butterworth v. Caggiano, 605 So. 
2d 56 (Fla. 1992); In re Lot 20, 603 So. 
2d 714 (Fla. 4th DCA 1992). 

e) Any owner and occupier of a house, 
mobile home, or modular home on 
property he or she does not own, may 
exempt such a residence. See F.S. 
§222.05, “Setting apart leasehold”; F.S. 
§222.02, “Designation of homestead by 
owner after levy”; F.S. §222.01, “Desig- 
nation of homestead by owner before 
levy.” 

f) In deciding whether property is the 
actual residence, courts may look at 
whether there is an intent to make the 
property the permanent residence, and 
whether the property is actually occu- 
pied. See Hillsborough Inv. Co. v. 
Wilcox, 13 So. 2d 448 (Fla. 1943); In 
re Cooke, 1 B.R. 537 (Bankr. N.D. Fla. 
1979), J. Paskay, affirmed, G83 F.2d 
130 (5th Cir. 1982); In re Boone, 134 
B.R. 979 (Bankr. M.D. Fla 1991). Gen- 
erally, a person can have only one legal 


residence. A legal residence is where a 
person has a fixed abode with a present 
intention to make it a permanent home. 
See Walker v. Harris, 398 So. 2d 955, 
958 (Fla. 4th DCA 1981). 

g) See In re Imprasert, 86 B.R. 721 
(Bankr. M.D. Fla. 1988), for the stan- 
dard which must be met to prove 
abandonment. A divorced husband who 
owned a marital residence occupied by 
his former wife and child retained his 
homestead interest in the home and 
had not abandoned his homestead in- 
terest. Cain v. Cain, 549 So. 2d 1161 
(Fla. 4th DCA 1989); see also In re 
Ehnle, 124 B.R. 361 (Bankr. M.D. Fla. 
1991), regarding the standard for aban- 
donment. 

h) Given the similarities between the 
policies behind the designation of 
homestead for tax purposes and 
homestead for purposes of exemption 
from forced sale, at least two commen- 
tators (see Michael G. Williamson and 
Benjamin P. Butterfield, “Florida Ex- 
emption Laws—Haven for Debtors or 
Protection from Destitution?,’ 15 Stet- 
son L. Rev. 4387, 449 (1986)) have 
looked to the factors considered by 


property appraisers in determining the 
applicant’s homestead: Formal declara- 
tions; informal statements; the place 
of employment; the previous perma- 
nent residency by the applicant in a 
state other than Florida or in another 
country, and the date non-Florida resi- 
dency was terminated; the place of 
voter registration; the place of driver 
license issuance; the place of a license 
tag issuance on any owned motor ve- 
hicle; the address as listed on filed 
federal income tax returns; the appli- 
cant’s previous filing of Florida intan- 
gible tax returns. See F.S. §196.015, 
“Permanent residency; factual deter- 
mination by property appraiser.” 

i) See Public Health Trust of Dade 
County v. Lopez, 531 So. 2d 946 (Fla. 
1988), and In re Estate of Boyd, 519 
So. 2d 692 (Fla. 4th DCA 1988), as to 
the interesting question of whether the 
majority opinion in these cases have 
created a loophole which might allow 
a party to claim two homesteads. The 
court held that a spouse living apart 
from her husband at the time of his 
death was entitled to his homestead 
exemption. Id. at 693. The dissent 
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asserts that the homestead amend- 
ment deleting the head of household 
requirement permitted the surviving 
spouse to establish a separate 
homestead prior to the husband’s death. 
Therefore, the practical effect of the 
majority’s opinion was to allow a spouse 
who had left one homestead and estab- 
lished another to have claim to two 
homesteads. The dissent concludes that 
this clearly was not the intent when 
the legislature revised the homestead 
provision. Id. at 695. See also Rohan 
Kelley, “Homestead Made Easy, Part I 
Understanding the Basics,” 65 Fla. B.J. 
17 (March 1991), and “Part II, Home- 
stead in the Real World,” 65 Fla. B.J. 
19 (April 1991). 

j) The homestead exemption pro- 
hibits attachment of judicial liens. This 
section reads in pertinent part: “No 
judgment, decree or execution shall be 
a lien thereon... 2” Fla. Const. Art. 
X, §4(a). See In re Jackson, 86 B.R. 251 
(Bankr. M.D. Fla. 1988), and In re 
Brewer, 117 B.R. 712 (Bankr. M.D. 
Fla. 1990), as compared to In re Wat- 
son, 116 B.R. 837 (Bankr. M.D. Fla. 
1990), and In re Bird, 84 B.R. 858 
(Bankr. S.D. Fla. 1988), for conflicting 
opinions as to whether a judicial lien 
impairs a debtor’s homestead exemp- 
tion and thus such a lien should be 
avoided. 

k) The property claimed exempt must 
be classified as a homestead at the 
time judgment is entered in order for 
the exemption to apply. See In re 
Russell, 60 B.R. 190 (Bankr. M.D. Fla. 
1986), J. Paskay. A judicial lien which 
attaches to real property before the 
property qualified to be a homestead 
(and thus could be claimed as exempt) 
remains a valid, enforceable lien even 
though the property does later acquire 
the homestead character. Russell, 60 
B.R. at 193. 

1) Before a person can obtain a 
homestead exemption, that person must 
have legal title to the property or a 
beneficial interest in it. See In re Estate 
of Wartels, 357 So. 2d 708 (Fla. 1978). 
See also Ostyn v. Olympic, 455 So. 2d 
1137 (Fla. 2d DCA 1984). 

The court in In re Estate of Wartel 
held that although a cooperative is 
considered a homestead for tax pur- 
poses, it may not be considered 
homestead property pursuant to Art. 
10, §4 of the Florida Constitution be- 
cause the owner’s interest is in shares 
of a corporation which holds title to the 


The property claimed 
exempt must be 
classified as a 
homestead at the 
time judgment is 
entered in order 
for the exemption 


to apply 


property. See Freedom Properties v. 
Alderman, 589 So. 2d 424 (Fla. 2d DCA 
1991), which held that residents of a 
life care retirement center are not 
entitled to homestead status for devise 
purposes. The resident has no owner- 
ship interest because he or she merely 
has a license to occupy the premises. 

A debtor is entitled to claim a 
homestead exemption in the debtor’s 
spouse’s separate property to the ex- 
tent of equitable interest. In re 
Wainsztein, 116 B.R. 300 (Bankr. S.D. 
Fla. 1990). The property in In re 
Wainsztein constituted the debtor’s mari- 
tal home to which he contributed mone- 
tarily and therefore the court held that 
he had an equitable interest. See also 
In re Robinett, 47 B.R. 591 (Bankr. 
S.D. Fla. 1985); In re Sanders, 72 B.R. 
124 (Bankr. M.D. Fla. 1987). 

m) The doctrine of equitable conver- 
sion is inapplicable when the potential 
vendor is physically residing on the 
property as a homestead and thus a 
contract for sale of homestead property 
executed by the deceased prior to death 
does not destroy the homestead status 
of the property. In re Estate of Skuro, 
487 So. 2d 1065 (Fla. 1986). 

n) The proceeds from the sale of a 
homestead are exempt if they are in- 
tended to be invested in a new 
homestead within a reasonable time. 
See Sun First National Bank of Orlando 
v. Gieger, 402 So. 2d 428, 431 (Fla. 5th 
DCA 1981), and Orange Brevard Plumb- 
ing & Heating Co. v. La Croix, 137 So. 
2d 201 (Fla. 1962), for a discussion of 
the requirements which must be met 
in order to keep the proceeds exempt. 
However, where the deceased provides 


26 THE FLORIDA BAR JOURNAL/MAY 1993 


in the will that the house is to be sold 
and the proceeds are to be given to the 
adult children, no homestead exemp- 
tion exists as to the proceeds. Estate of 
Price v. West Florida Hospital, 513 So. 
2d 767 (Fla. 1st DCA 1987). 

o) There are exceptions to the exemp- 
tions. Homesteads (and personal prop- 
erty otherwise exempt) can be sub- 
jected to forced sale for: The payment 
of taxes and assessments thereon; obli- 
gations contracted for the purchase; 
improvement or repair thereof; or obli- 
gations contracted for house, field, or 
other labor performed on the realty. 
F.S. §§713.03, 713.05, 713.06. 

Homestead exemption does not pro- 
tect a former husband from forced sale 
of his home to pay alimony arrearages 
when the court finds that the purchase 
of the home was an attempt to defraud 
the former wife. Gepfrich v. Gepfrich, 
582 So. 2d 743 (Fla. 4th DCA 1991). 
See Fla. Const. Art. X, $4. 
¢ Individual Retirement Accounts. 
The 1987 Florida legislative session 
created F.S. §222.21(2) in order to 
settle the hotly debated question of 
whether individual retirement accounts 
are protected from the claims of credi- 
tors. 

F.S. §222.21(2)(a) creates protection 
for any money “or other assets” which 
are payable to a participant of certain 
qualified plans. (Emphasis added.) Ad- 
ditionally, the not yet payable “inter- 
est” of any participant is also pro- 
tected. The following are the Internal 
Revenue Code qualified plans provided 
in the subsection: §401(a)—Numerous 
pension, profit sharing and stock bonus 
plans; §403(a)—Annuity plan; §403(b)— 
Educational annuities; §408—IRA’s; 
§409—Employee stock ownership plan. 

Subsection (b) carves out an excep- 
tion for the benefit of domestic rela- 
tions disputes and extends the benefits 
of this exemption to the payee of a 
domestic relations order. 

The court in In re Knowles, 123 B.R. 
428 (Bankr. M.D. Fla. 1991), held that 
ERISA preempted Florida exemptions 
from a creditor’s claim for interest in 
a retirement or profit sharing plan 
which qualified under the specified 
Internal Revenue Code section. Cases 
such as In re Knowles may now be 
essentially overruled by the U.S. Su- 
preme Court case of Patterson v. Schu- 
mate, _U.S._, 112 S. Ct. 2242, 119 
L.Ed.2d 519 (1992). See Employee Re- 
tirement Income Securities Act of 1974 


Plans. See F.S. §222.21, “Exemptions 
of pension money and retirement or 
profit sharing benefits from legal proc- 
esses.” 

¢ Life Insurance Policy; Cash Sur- 
render Value. The cash surrender 
value of a life insurance policy issued 
upon the life of a Florida citizen or 
resident is exempt from attachment, 
garnishment, or legal process in favor 
of any creditor of the person whose life 
is insured. The cash surrender value 
is also exempt from the claims of credi- 
tors of the beneficiaries of such a pol- 
icy. This exemption does not apply if 
the insurance policy was effected for 
the benefit of such creditor. See supra 
paragraph regarding annuities. See F.S. 
§222.14. 

See In re Ebenger, 40 B.R. 463 
(Bankr. S.D. Fla. 1984), J. Britton, 
which states that “for almost 60 years 
the cash surrender value of life insur- 
ance policies has been exempt from the 
claims of creditors of the insured as 
well as the claims of creditors of his 
survivors.” See also Annuities, supra. 
¢ Life Insurance Policy; Proceeds. 
The proceeds of a life insurance policy 
are generally exempt from claims of 
the insured’s creditors. “Insurance shall 
inure exclusively to the benefit of the 
person whose use and benefit such 
insurance is designated in the policy, 
and the proceeds thereof shall be ex- 
empt from the claims of creditors of the 
insured unless the insurance policy or 
a valid assignment thereof provides 
otherwise.” F.S. §222.13(1). The in- 
sured must be a resident of the State 
of Florida in order for §222.13 to apply. 
See supra on Annuities. 
¢ Municipal Property. “No money 
judgment or decree against a munici- 
pal corporation is a lien on its property 
nor shall any execution or any writ in 
the nature of an execution based on the 
judgment or decree be issued or lev- 
ied.” F.S. §55.11. This exemption would 
be relevant to a municipality seeking 
relief pursuant to Ch. 9 of the U.S. 
Bankruptcy Code. See 11 U.S.C. 901, et 
seq., Ch. 9, “Adjustment of Debts of a 
Municipality.” 
¢ Partnership Property. When a cre- 
ditor has a judgment or claim against 
an individual partner in a partnership, 
the creditor cannot attach or levy upon 
specific partnership property to satisfy 
the claim of judgment. F.S. §620.68(2) 
(c). However, F.S. §620.695 and 
620.153 permit a judgment creditor 


to reach an individual partner’s inter- 
est in partnership property. In order 
for a creditor to attach and liquidate a 
partner’s interest in a partnership, the 
partnership must also be a party to the 
action. 

See Atlantic Mobile Homes, Inc. uv. 
LeFever, 481 So. 2d 1002 (Fla. 4th 
DCA 1986), holding that creditors pro- 
ceeding against a partner individually, 
who did not seek a charging order 
against the partnership, nor make the 


reach partnership assets. 


partnership party to action, could not 


¢ Pensions; Florida Highway Pa- 
trol. No pension under the provisions 


of F.S. Ch. 321, “Highway Patrol,” is 


subject to legal process issued out of 


any court against the beneficiary. Such 
pension shall be paid directly to the 
beneficiary thereof. See Alvarez v. 
Board of Trustees of City Pension Fund 
for Firefighters & Police Officers in the 
City of Tampa, 580 So. 2d 151 (Fla. 
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1991), which may be construed to carve 
out an exception to exemptions in the 
case of income deduction orders en- 
tered pursuant to F.S. §61.1301. See 
F.S. §321.22. 

¢ Pension Trust Funds; Municipal 
Firemen. Pensions, annuities, or other 
benefits provided in F.S. Ch. 175, “Mu- 
nicipal Firemen’s Pension Trust Fund,” 
as well as the accumulated contribu- 
tions and cash securities in funds cre- 
ated under Ch. 175 are not subject to 
execution, attachment, or any legal 
process. See F.S. §175.241. 

See City of Miami v. Spurrier, 320 
So. 2d 397 (Fla. 3d DCA 1975), cert. 
denied, 334 So. 2d 604 (Fla. 1976), 
holding that a firemen’s municipal re- 
tirement fund could be garnished for 
alimony, child support, and medical 
payments by pensioner’s divorced wife. 
Now, an exception to this exemption 
clearly exists for income deduction or- 
ders entered pursuant to §61.1301 re- 
garding dissolution of marriage pro- 
ceedings. Alvarez v. Board of Trustees 
of the City Pension Fund for Fire- 
fighters & Police Officers in the City of 
Tampa, 580 So. 2d 151 (Fla. 1991). 
¢ Pensions and Other Benefits; Pub- 
lic School Teachers. Pensions, an- 
nuities, or other benefits which accrue 
to a person under F.S. Ch. 238, 
“Teacher’s Retirement System,” as well 
as the accumulated contributions and 
cash securities in funds created under 
Ch. 238, are not subject to execution, 
attachment, or any legal process. Al- 
varez v. Board of Trustees of the City 
Pension Fund for Firefighters & Police 
Officers in the City of Tampa, 580 So. 
2d 151 (Fla. 1991), although not 
interpreting F.S. §238.15, may have 
implicitly carved out an exception to 
this exemption. See Pension Trust 
Funds; Municipal Firemen, Alvarez v. 
Board of Trustees of the City Pension 
Fund for Firefighters & Police Officers 
in the City of Tampa, 580 So. 2d 151 
(Fla. 1991). 
¢ Pension Benefits; State of Flor- 
ida and County Employees. Pen- 
sions, annuities, or other benefits which 
accrue to a person under F.S. Ch. 122, 
“State and County Retirement,” as well 
as the accumulated contributions and 
cash securities created under Ch. 122, 
are not subject to execution, attach- 
ment, or any legal process. 

Alvarez v. Board of Trustees of the 
City Pension Fund for Firefighters & 
Police Officers in the City of Tampa, 
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580 So. 2d 151 (Fla. 1991), although 
not interpreting F.S. §122.15, may have 
implicitly carved out an exception to 
this exemption. See Pension Trust 
Funds; Municipal Firemen. 

¢ Pensions of the United States. 
The 1987 session created F.S. §222.21, 
subsection (1), which protects “money” 
received within three months prior to 
the issuance of an execution, attach- 
ment, or garnishment. The statute ap- 
parently does not protect distributions 
in kind of either nonmoney personal 
property or real property. However, 
an exception to this exemption exists 
in the case of a qualified domestic 
relations order. 

See F.S. §222.21, “Exemption of pen- 
sion money and retirement or profit- 
sharing benefits from legal processes.” 
¢ Personal Property. A debtor may 
exempt up to $1,000 in any personal 
property. This exemption shall inure 
to the surviving spouse or heirs of the 
owner. F.S. §222.061 provides the pro- 
cedure by which the debtor can desig- 
nate and select personal property which 
is exempt from the claims of creditors. 
See Fla. Const. Art. X, §4, “Homestead; 
exemptions.” See F.S. §222.061, 
“Method of exempting personal prop- 
erty; inventory.” See F.S. §222.07, “De- 
fendant’s rights of selection.” 
¢ Retirement Benefits; State of Flor- 
ida. Benefits which accrue to any per- 
son under F.S. Ch. 121, “Florida Re- 
tirement System,’ as well as the accu- 
mulated contributions, securities, or 
other investments in trust funds cre- 
ated under Ch. 185, are not subject to 
assignment, execution, attachment, or 
any other legal process. The court in 
Buzzard v. Buzzard, 412 So. 2d 388 
(Fla. 2d DCA 1982), held that the 
husband’s state retirement benefits 
were exempt from any legal process, 
including the wife’s claim for alimony. 
However, the holding in Alvarez uv. 
Board of Trustees of the City Pension 
Fund for Firefighters & Police Officers 
in the City of Tampa, 587 So. 2d 151 
(Fla. 1991), may render the holding in 
Buzzard invalid. See Pension Trust 
Funds; Municipal Firemen. See F.S. 
§121.131. 
¢ Retirement Funds; Municipal Po- 
lice. Pensions, annuities, or other bene- 
fits provided in F.S. Ch. 185, “Mu- 
nicipal Police Officers Retirement Trust 
Fund; Policemen Generally,” as well 
as the accumulated contributions and 
cash securities in funds created under 


Ch. 185, are not subject to execution, 
attachment, or any legal process. 

Although Alvarez v. Board of Trus- 
tees of the City Pension Fund for Fire- 
fighters & Police Officers in the City of 
Tampa, 580 So. 2d 151 (Fla. 1991), did 
not interpret F.S. §185.25, the court 
may have implicitly carved out an 
exception to this exemption. See Pen- 
sion Trust Fund; Municipal Firemen. 
See F.S. §185.25. 
¢ Spendthrift Trust; Interest In. 
There is no federal, state, or local law 
which exempts an interest in a spend- 
thrift trust. However, §541(c)(2) of the 
Bankruptcy Code excepts from the es- 
tate interests in spendthrift trusts to 
the extent their restrictions are en- 
forceable under applicable nonbank- 
ruptcy law. Spendthrift trusts are en- 
forced and upheld as valid in Florida. 
An exception to this rule is made, 
though, to permit garnishment for ali- 
mony and suit money. 

See McLeod v. Cooper, 88 F.2d 194 
(5th Cir. 1937), holding that the gen- 
eral rule is that a writ of garnishment 
cannot be used to seize spendthrift 
property which benefits a debtor. 

See In re Kelleher, 12 B.R. 896 
(Bankr. M.D. Fla. 1981), J. Proctor, 
holding that an interest in a spend- 
thrift trust, although not exempt, is 
not property of the estate. 

See Bacardi v. White, 463 So. 2d 218 
(Fla. 1985), holding that a trust may 
be reached to enforce alimony. 

See In re Nichols, 42 B.R. 772, 776 
(Bankr. M.D. Fla. 1984), J. Paskay, 
holding that when a debtor can termi- 
nate a trust or reach its corpus, a 
spendthrift clause does not secure prop- 
erty from creditors. See also Fehlhaber 
v. Fehlhaber, 850 F.2d 1453 (11th Cir. 
1988). 
¢ Unemployment Compensation 
Benefits. All benefits due under F.S. 
Ch. 443, “Unemployment Compensa- 
tion,’ are exempt from all claims of 
creditors and from levy, execution, at- 
tachment, or any other remedy for 
recovery or collection of a debt. This 
exemption is subject to the child sup- 
port intercept exception in F.S. 
§443.051(3). This exemption may not 
be waived. 
¢ Veterans’ Benefits. “Except as pro- 
vided by federal law, payments of bene- 
fits from the Veterans’ Administration 
or the Social Security Administration 
to or for the benefit of a disabled 
veteran or the widow or dependents of 


. 
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a veteran are exempt from the claims 
of creditors and shall not be liable to 
attachment, levy, or seizure by or un- 
der any legal or equitable process what- 
ever, either before or after the receipt 
of the payments by the guardian or the 
beneficiary.” 

See F.S. §744.626, “Exemptions of 
benefits from claims of creditors.” 
¢ Wages. Any money or other thing 
due to any person who is the head of a 
family residing in the State of Florida, 
when the money or other thing is due 
for the personal labor or services of 
such person, is exempt from the claims 
of creditors. This exemption applies to 
any wages deposited in any bank ac- 
count maintained by the debtor when 
said funds can be traced and properly 
identified as wages. However, this ex- 
emption may not be asserted to pre- 
clude the enforcement of orders for 
child support, alimony, suit money, or 
other orders entered in such proceed- 
ings. See F.S. §222.11, “Exemption of 
wages from garnishment.” See F.S. 
§222.12, “Proceedings for exemption.” 
See F.S. §61.12, “Attachment or gar- 
nishment of amounts due for alimony 
or child support.” See In re Fraley, case 
no. 92-64-BKC-3P7, Dec. 15, 1992. 

See Matter of Szuets, 22 B.R. 805 
(Bankr. M.D. Fla. 1982), J. Paskay, 
holding exemption intended to protect 
wages of residents and citizens of Flor- 
ida. However, the Florida exemption 
only protects wages earned by the 
debtor while residing in Florida. 

See Refco, Inc. v. Sarmiento, 487 So. 
2d 75 (Fla. 83d DCA 1986), discussing 
necessary elements to be an employee 
receiving wages. See also In re Schlein, 
114 B.R. 780 (Bankr. M.D. Fla. 1990), 
in which Judge Proctor concluded that 
income earned by an independent con- 
tractor is not wages for the purpose of 
exemption under F.S. §222.11 and pro- 
vides a definition of the words “inde- 
pendent contractor.” However, see In 
re Glickman, 126 B.R. 124 (Bankr. 
M.D. Fla. 1991), where Judge Baynes 
held that the issue in F.S. §222.11 is 
not whether the debtor is an independ- 
ent contractor or an employee but 
rather whether the work performed 
was in the nature of personal labor or 
services rendered. Further the Glick- 
man court clarified that the statute 
does not limit the term “person” to an 
employee as opposed to an independent 
contractor. 

See Killian v. Lawson, 387 So. 2d 960 


(Fla. 1980), discussing head of family 
requirement and purpose of exemp- 
tions. 

See In re Welch, 115 B.R. 374 (Bankr. 
M.D. Fla. 1990), holding that head of 
household’s wages can be commingled 
with spouse’s wages so long as they can 
be traced back to the head of house- 
hold. 

See In re Truas, 104 B.R. 471 (Bankr. 
M.D. Fla. 1989), holding that a debtor’s 
federal income tax refund is not wages 
within the meaning of F.S. §222.11. 
See also In re Locke, 99 B.R. 473 
(Bankr. M.D. Fla. 1989), concluding 
that income that is exempt as wages 
does not include income earned on 
passive investments. 
¢ Workers’ Compensation Benefits. 
Compensation and benefits paid or ac- 
crued in accordance with F.S. Ch. 440, 
“Workers’ Compensation,” are exempt 
from all claims of creditors, and from 
levy, execution, and attachment or 
other remedy for recovery or collection 
of a debt. This exemption may not be 
waived. 

See In re Fraley, case no. 92-64-BKC- 
3P7, dated December 15, 1992, but not 
yet reported, in which Judge Proctor 
held that a iump sum settlement of a 
workers’ compensation claim on de- 
posit in a directly traceable account is 
exempt under F.S. §440.22 but not 
under §222.11. See F.S. §440.22. 


Legislative Proposals 

During the 1992 regular legislative 
session, two bills were presented which 
would have significantly affected the 
current Florida exemptions. However, 
the proposed bills were not passed by 
the legislature. 

As of February 25, 1993, the date 
that this article was submitted for 
publication, there are three bills pre- 
filed for the 1993 regular legislative 
session. Be aware of the following topics 
which may be affected by this legisla- 
tion: Limitation on wages exempt from 
garnishment, clarification of the ex- 
empt status of wages on deposit in a 
financial institution, expansion of indi- 
vidual property exempt from legal pro- 
cess, denial of exemption of fraudulent 
asset conversion, and preclusion of dis- 
charge of restitution debt in bank- 
ruptcy. 


Federal Exemptions 
While this section does not represent 
a complete listing of every exemption 
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available under federal law, it does 
offer a broad compilation of what ex- 
emptions currently exist. This section 
should give the practicing attorney a 
broad view of the type of federal ex- 
emptions which are available so the 
attorney can be aware of the types of 
exemptions to contemplate and assert. 
¢ Annuities; Retired Servicemen’s 
Family Protection Plan. No annuity 
payable under 10 U.S.C. Ch. 73 (An- 
nuities Based on Retired or Retainer 
Pay), subchapter I (Retired Service- 
men’s Family Protection Plan), is 
assignable or subject to legal process. 
e Annuities; Servicemen’s Survivor 
Benefit Plan. No annuity payable 
under 10 U.S.C. Ch. 73 (Annuities 
Based on Retired or Retainer Pay), 
subchapter II (Survivor Benefit Plan) 
is assignable or subject to legal pro- 
cess. However, an exception is provided 
in subsection (1)(3)(B) which provides 
that the remaining amount of an annu- 
ity may be collected from a beneficiary 
under the plan if that beneficiary was 
the recipient of the annuity payments 
made by reason of this subsection. 

See Powers v. Powers, 465 So. 2d 
1036 (Miss. 1985), concluding that a 
divorce decree may not require a hus- 
band to maintain his former wife as 
the irrevocable beneficiary of his mili- 
tary survivor’s benefit plan. 

Commissioned officers of the Public 
Health Service or their surviving bene- 
ficiaries are entitled to all the rights, 
benefits, privileges, and immunities 
provided for commissioned officers of 
the Army under Title 10. See also 42 
U.S.C. §213(a)(5). See 10 U.S.C. 
§1450(i). 
¢ Annuities for Survivors of Judi- 
cial Officers of U.S. Annuities cre- 
ated under 28 U.S.C. §376 are not 
assignable, either in law or in equity, 
except as provided in subsections (s) 
and (t) of 28 U.S.C. §376, or subject to 
execution, levy, attachment, garnish- 
ment, or other legal process. 

* Central Intelligence Agency Re- 
tirement and Disability Fund. None 
of the money mentioned in the Central 
Intelligence Agency Act of 1964 for 
certain employees, as amended (78 Stat. 
1043, as amended; 50 U.S.C. §403 
note) is assignable or subject to legal 
process, except as provided under 50 
U.S.C. §403 note; Executive Order No. 
12023. 

¢ Employee Retirement Income Se- 
curity Act. As above in the discussion 


of state law exemptions, the issue of 
whether a pension plan meeting the 
requirements of ERISA is exempt from 
the bankruptcy estate has been an- 
swered by the U.S. Supreme Court in 
the case of Patterson v. Shumate. The 
Court concluded that the meaning of 
applicable nonbankruptcy law con- 
tained in 11 U.S.C. §541(a)(1) included 
federal as well as state law. The Court 
further concluded that the anti- 
alienation provisions contained in an 
ERISA plan satisfied the literal terms 
of §541(c)(2) in that the transfer res- 
trictions were enforceable as required 
by §541(c)(2). See 29 U.S.C. §§1001, et 
seq., §105(6)(d)(1). 

¢ Garnishment Restrictions. Unless 
an individual falls into the exceptions 
provided in 15 U.S.C. §1673(b) or 15 
U.S.C. §1675, the maximum part of 
an individual’s aggregate weekly dis- 
posable earnings which may be sub- 
jected to garnishment is the lesser of 
25 percent of the individual’s dispos- 
able earnings for the week or the 
amount by which the individual’s dis- 
posable earnings for the week exceed 
30 times the federal minimum hourly 
wage prescribed by §206(a)(1) of Title 
29. The exceptions to these restrictions 
include the cases in which there is a 
support order, an order of any court of 
the United States having jurisdiction 
over cases under Ch. 13 of Title 11, or 
any debt due for any state or federal 
tax. 

See Kokoscka v. Belford, 417 U.S. 
642, 94 S. Ct. 2431, 41 L. Ed.2d 374 
(1974), holding that the term “earnings 
under this Act” do not include an 
income tax refund. See Donovan v. 
Hamilton County Municipal Court, 580 
F. Supp. 554 (S.D. Ohio 1984), conclud- 
ing that wage assignment for child 
support takes priority over judgment 
creditors’ garnishment. The Donovan 
court further held that court-ordered 
wage assignment for child support is a 
“garnishment” as defined by 15 U.S.C. 
§1672(c). See Dyche v. Dyche, 570 S.W. 
2d 293 (Mo. 1978), regarding the excep- 
tion to garnishment limitations for 
enforcement of order for support. See 
15 U.S.C. §1675, “Exemption for state- 
regulated garnishments.” 
¢ Injury Compensation; U.S. Gov- 
ernment Employees. Compensation 
to U.S. Government employees (as de- 
fined in the chapter) for work injuries 
and claims for compensation which fall 
under 5 U.S.C. Ch. 81, subchapter I, 
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are exempt from claims of creditors. 
See 5 U.S.C. §8130, “Assignment of 
claim.” 

¢ International Organizations Im- 
munities Act; Covered Property. The 
property of those organizations desig- 
nated by the President as being cov- 
ered by the International Organiza- 
tions Immunities Act is not subject to 
attachment or any other judicial pro- 
cess. See 28 U.S.C. §1611, “Certain 
types of property immune from execu- 
tion.” 

¢ Klamath Tribe; Judgment Fund. 
The judgment fund and the capital 
reserve fund set up for Indians of the 
Klamath Tribe are not subject to any 
debts contracted prior to the passage 
of 25 U.S.C. §543 (August 7, 1939) and 
25 U.S.C. §544 (March 29, 1948), re- 
spectively, by any Indian of the Kla- 
math Tribe except debts to the United 
States or to the tribe. See 25 U.S.C. 
§§543 and 545. 

¢ Lighthouse Employees; Benefits 
to Surviving Spouses. Payments 
made under 33 U.S.C. §771-775 as 
benefits to the surviving spouses of 
lighthouse employees are not subject 
to any legal process. See 33 U.S.C. 
§775. 

¢ Limit on Amount Recoverable on 
Voyage. “When a seaman is on a 
voyage on which a written agreement 
is required under this part, not more 
than $1 is recoverable from the seaman 
by a person for a debt incurred by the 
seaman during the voyage for which 
the seaman is signed on until the 
voyage is ended.” See 46 U.S.C. §11111. 
¢ Longshore and Harbor Workers’ 
Compensation Benefits. Compensa- 
tion and benefits due or payable under 
Ch. 18 of Title 33 (Longshore and 
Harbor Workers’ Compensation) are 
exempt from all claims of creditors and 
from all remedies for recovery or collec- 
tion of a debt, except as provided within 
the chapter. See 33 U.S.C. §916. 

¢ Officers of the National Oceanic 
and Atmospheric Administration. 
Active service of commissioned officers 
of the National Oceanic and Atmos- 


_ pheric Administration shall be deemed 


to be in active military service for the 
purposes of all laws administered by 
the Veterans’ Administration. See 33 
U.S.C. §857. 

¢ Pensions; Paid to Winners of Con- 
gressional Medal of Honor. The spe- 
cial pensions paid to winners of Con- 
gressional Medals of Honor are not 


ag 
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subject to any legal process whatso- 
ever. See 38 U.S.C. §1562. 
¢ Property Exempt From Levy. This 
section enumerates the property, in- 
cluding personal property, which is 
exempt from levy as follows: 

1) Wearing apparel and school books. 
2) Fuel, provisions, furniture, and per- 
sonal effect. 

3) Books and tools of a trade, business, 
or profession. 

4) Unemployment benefits. 

5) Undelivered mail. 

6) Certain annuity and pension pay- 
ments. 

7) Workers’ compensation. 

8) Judgment for support of minor chil- 
dren. 

9) Minimum exemption for wages, sal- 
ary, and other income. 

10) Certain service connected disabil- 
ity payments. 

See United States v. Barbier, 896 
F.2d 377 (9th Cir. 1990). Although the 
debtor’s property may be of the kind 
listed as exempt from levy, this exemp- 
tion does not protect such property 
from the attachment of a lien. See 26 
U.S.C. §6334. 
¢ Railroad Retirement Act of 1974 
Annuities. No annuity or supplemen- 
tal annuity which is payable under the 
Railroad Retirement Act of 1974, 45 
U.S.C. §231-231lv, is subject to any 


legal process except as provided by 46 | 


U.S.C. §231m. See 45 U.S.C. §231m. 
¢ Railroad Unemployment Insur- 
ance Benefits. No insurance benefits 


payable under Ch. 11 of Title 45 (45 J 


U.S.C. §351-368), “Railroad Unemploy- 
ment Insurance,” are subject to any 
legal process under any circumstances. 
See 45 U.S.C. §352, “Benefits, subsec- 
tion (e) assignment, taxation, garnish- 
ment, attachment, etc., of benefits.” 

¢ Retirement Benefits; U.S. Gov- 
ernment Employees (Civil Ser- 
vants). Retirement, survivor, and dis- 
ability benefits paid under 5 U.S.C. 
Ch. 83, subchapter III, are not subject 
to legal process, except as otherwise 


may be provided by federal laws. These § 


exemptions are subject to the excep- 
tions in 5 U.S.C. §8346. See 5 U.S.C. 
§8345 (1976). 

¢ Retirement and Disability Bene- 
fits; Members of Foreign Service. 
All money and benefits distributed un- 
der 22 U.S.C. §4041, et seg., “Foreign 
Service Retirement and Disability Sys- 
tem,” are neither assignable nor sub- 
ject to legal process, except as other- 


wise may be provided by federal law. 
Under §4060(b) certain court orders or 
spousal agreements may allow legal 
process on such benefits. See 22 U.S.C. 
§4060(c). 

¢ Savings Deposits; Members of 
Armed Forces. Amounts deposited by 
a member of the armed forces on a 
permanent duty assignment outside 
the U.S. or its possessions are exempt 
from liability when deposited with any 
branch, office, or officer of a uniformed 
service under 10 U.S.C. §1035. The 
protections provided by this section 
now extend to certain members of the 
National Oceanic and Atmospheric Ad- 
ministration and officers of the Public 
Health Service. 

¢ Seamen’s Clothing. “The clothing 
of a seaman is exempt from attach- 
ments and liens.” See 46 U.S.C. §11110, 
“Seamen’s Clothing.” See Steur v. Ned- 
erl-Americk Stoomvaart Maatschappf, 
etc., 362 F. Supp. 600 (D.C. Fla. 1973), 
for test of whether person is a “sea- 
man.” 

¢ Servicemen’s Group Life Insur- 
ance. Payments of benefits due or to 
become due under Servicemen’s Group 


Life Insurance or Veterans’ Group Life 
Insurance, 38 U.S.C. §1970(g), made 
to, or on account of, a beneficiary are 
exempt from claims of creditors and 
not subject to any legal process whatso- 
ever. 

¢ Social Security Funds; Future Pay- 
ments. The right of any person to any 
future payments under 42 U.S.C. §401- 
403 (Social Security—Federal Old-Age, 
Survivors, and Disability Insurance 
Benefits), is not assignable and not 
subject to any legal process, including 
bankruptcy. See 42 U.S.C. §407, “As- 
signment.” 

See In Re Treadwell, 699 F.2d. 1050 
(11th Cir. 1983), discussing the fact 
that a debtor may forfeit the benefit of 
exemption if the debtor does not elect 
the state and nonbankruptcy federal 
exemption, when such choice has not 
been made by the state of the debtor. 

The court in Citronelle-Mobile Gath- 
ering, Inc. v. Watkins, 934 F.2d 1180 
(11th Cir. 1991), created an implied 
exception by holding that the right to 
exemption of Social Security funds may 
be limited to the amount the debtor 
requires to satisfy basic needs. 
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See United States v. Devall, 704 F.2d 
1513 (11th Cir. 1983), holding that the 
Social Security Administration is re- 
quired to comply with a bankruptcy 
court’s deduction order which required 
that a portion of each debtor’s benefit 
be sent directly to the Ch. 13 trustee. 

See Kirk v. Kirk, 577 A.2d 976 (R.I. 
1990), holding that Social Security bene- 
fits may be reached by a former spouse 
for alimony or child support but not for 
property division. 
¢ Stay or Vacation of Execution of 
Judgments for Servicemen. Under 
the Soldiers’ and Sailors’ Civil Relief 
Act of 1940 (50 App. U.S.C. §501-591), 
courts have the power to vacate or stay 
the execution of any judgment, order, 
attachment, or garnishment being exe- 
cuted against a person in military 
service. The stay may be ordered for 
the period of military service plus three 
months, but the power to stay is sub- 
ject to certain conditions (i.e., whether 
ability to comply with judgment or 
order is materially affected by reason 
of military service). See 50 App. U.S.C. 
§523, “Stay or vacation of execution of 
judgments, attachments, etc.” See 50 
App. U.S.C. §524, “Duration and term 
of stays; co-defendants not in service.” 
¢ Veterans’ Benefits. Payments of 
benefits due or to become due under 
any law administered by the Veterans’ 
Administration are not assignable ex- 
cept to the extent authorized by law, 
and such payments made to, or on 
account of, a beneficiary are not subject 
to any legal process whatever, either 
before or after receipt by the benefici- 
ary. This exemption is subject to claims 
of the United States arising under such 
laws and any other exception in 38 
U.S.C. §3101. 

See Jones v. Goodson, 772 S.W. 2d 


609 (Ark. 1989), holding that certifi- 
cates of deposit purchased with veter- 
ans’ benefits were exempt from execu- 
tion and garnishment due to the fact 
that it retained the quality of money 
and had not become a permanent in- 
vestment. 

¢ Wages of Fishermen, Masters, and 
Seamen. No wages due or accruing to 
any fisherman, master, or seaman are 
subject to attachment or arrestment 
from any court, except for any order of 
a court regarding support and mainte- 
nance of a spouse and minor children. 
A prior assignment of the wages does 
not bind the party making the assign- 
ment. See 46 U.S.C. §11109, “Attach- 
ment of wages.” 

¢ War-Risk Compensation. All rights 
and benefits paid or due under 42 
U.S.C. §1701-1706 (War Hazard Com- 
pensation) are not subject to any legal 
process. See 42 U.S.C. §1717. 


Exemptions in Bankruptcy 

¢ Objection to Exemptions. The Su- 
preme Court strictly construed the time 
limitation set forth in Rule 4003(b) of 
the Federal Rules of Bankruptcy Proce- 
dure as it applies to objection to exemp- 
tions listed by the debtor pursuant to 
11 U.S.C. §522. Taylor v. B. Freedland 
and Kronz, _ U.S._, 112 S. Ct. 1164, 
118 L.Ed.2d 280 (1992). The Court held 
that the 30-day period for objection is 
absolute. Therefore, a Ch. 7 trustee 
cannot contest the validity of a claimed 
exemption after the 30-day period for 
objecting had expired, even though the 
debtor had no cognizable basis for 
claiming the exemption. Id. at 1645. 
The Court acknowledged that such a 
deadline may lead to unwelcome re- 
sults, but produces a necessary finality 
to the bankruptcy. Jd. at 1648. Justice 


Stevens, dissenting, criticizes the ma- 
jority opinion and urges that equitable 
principles be applied to achieve both 
equitable results and fair administra- 
tion of the case. Accordingly, the Court 
would be free to extend the time to 
object when the debtor’s claimed ex- 
emption fails to satisfy any statutory 
basis. Id. at 1650-1652. See Rule 4003 
of the Federal Rules of Bankruptcy 
Procedure. 

¢ Prebankruptcy Transfer of Non- 
exempt Property to Exempt Prop- 
erty. Although numerous state and 
federal exemptions are available to 
debtors, the bankruptcy courts do not 
look favorably upon the debtor who has 
appeared to abuse the system im- 
mediately prior to filing bankruptcy 
by converting an excessive amount of 
nonexempt property to exempt prop- 
erty. However, no bright-line test ex- 
ists to determine whether the debtor 
has merely engaged in valid prebank- 
ruptcy (estate) planning or whether 
the debtor has crossed the line and 
abused the system. By relying on the 
legislative history of 11 U.S.C. §522, 
many courts have held that the debtor 
is permitted to convert nonexempt prop- 
erty before filing a bankruptcy peti- 
tion. See In re Levine, 139 B.R. 551 
(Bankr. M.D. Fla. 1992); In re Decker, 
105 B.R. 79 (Bankr. M.D. Fla. 1989); In 
re Blum, 41 B.R. 816 (Bankr. S.D. Fla. 
1984). 

However, in a recent decision dated 
October 29, 1992, by Judge Paskay but 
not yet reported in In re Schwarb, Case 
No. 92-1647-8P1, the court criticized 
the reasoning of prior decisions based 
on this legislative history. The court 
analyzed the hearings referred to in 
the committee report and explained 
that the committee members strongly 
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condemned prebankruptcy planning. 
The members strongly criticized the 
deliberate enlargement of exemptions 
out of the usual and customary manner 
of living. Therefore, the much-quoted 
legislative history permitting the con- 
version of nonexempt assets into ex- 
empt assets on the eve of bankruptcy 
appears to have been taken out of 
context. Judge Paskay recognized that 
a remedy exists to defeat a fraudulent 
prebankruptcy planning pursuant to 
§707(b), possibly §727(a)(2), §1129(a)(3), 
§1226(a)(3), and §1325(a)(3). 

It appears that the courts will con- 
tinue to strike a balance between a 
debtor’s right to benefit from exemp- 
tions with the abuse of this right. 
However, no bright-line test exists to 
determine what constitutes permissi- 
ble prebankruptcy planning. 


Entireties Property 

The immunity afforded property held 
as tenancy by the entirety is a judi- 
cially created exemption. Property held 
as tenancy by the entirety is immune 
from the claims of the creditors of one 
spouse. However, such property is not 
shielded from the claims of the credi- 
tors of both spouses. An interest in 
real or personal property characterized 
as tenancy by the entirety requires 
unity of possession, unity of interest, 
unity of title, unity of time, and unity 
of marriage. 

The courts, however, have not been 
in agreement as to how entireties prop- 
erty should be administered. Two main 
problem areas exist with respect to 
entireties property: 1) the extent of the 
protection from creditors, and 2) the 
proof necessary to show that personal 
property is held as entireties property. 
Because the bankruptcy courts in Flor- 
ida have been the most active in 
addressing these issues, most of the 
cases cited in this section will be bank- 
ruptcy court decisions. 
¢ Extent of Protection. The first is- 
sue to be addressed with respect to 
entireties property is the extent which 
the property can be reached. It is 
generally held that an interest in en- 
tireties property owned by a debtor and 
the debtor’s spouse is not subject at all 
to the claims of a creditor of the debtor 
alone. In re Penrod, 30 B.R. 326 (Bankr. 
S.D. Fla. 1983). 

However, there is a split of authority 
as to the extent the entireties property 
can be reached when creditors of both 


the debtor and the debtor’s spouse 
exist. See In re Koehler, 6 B.R. 203 
(Bankr. M.D. Fla. 1980); In re Book- 
man, 57 B.R. 522 (Bankr. S.D. Fla. 
1986); In re Amici, 99 B.R. 100 (Bankr. 
M.D. Fla. 1989); In re Podzamsky, 122 
B.R. 596 (Bankr. M.D. Fla. 1990); In 
re Shaland, 133 B.R. 166 (Bankr. S.D. 
Fla. 1991); In re Pepenella, 103 B.R. 
229 (M.D. Fla. 1988); In re Anderson, 
132 B.R. 657 (Bankr. M.D. Fla. 1991). 
An analysis of this issue is beyond the 
scope of this article. Therefore, the 
reader is referred to the cases cited and 
to Richard D. Webber II, “The Tenancy 
by the Entirety Immunity (Exemption) 
in Bankruptcy,’ vol. V, no. 3, Fla. Bar 
Business Law Section (summer 1992). 
¢ Proving that Personal Property 
Is, in Fact, Entireties Property. Te- 
nancy by the entireties can exist in 
both personal and real property. In re 
Stanley, 122 B.R. 599 (Bankr. M.D. 
Fla. 1990). However, the burden is 
placed upon the debtor to prove such 
an immunity and is much greater in 
the case of personal property. The 
courts will require documentary evi- 
dence to support the finding that the 
personal property was held as tenancy 
by the entirety. In re Stanley, 122 B.R. 
599, at 604. The burden of proving an 
intent to create tenancy by the entirety 
in personal property cannot be met 
solely by testimony of the debtor or the 
spouse. Id. at 604. 

Examples of documentary evidence 
include signature cards of a bank ac- 
count designating that the account was 
held by the entireties or an instrument 
of conveyance evidencing the creation 
of an entireties estate when household 
furnishings were purchased. In re 
Gulob, 80 B.R. 230 (Bankr. M.D. Fla. 
1987). See Richard B. Webber II, “The 
Tenancy by the Entirety Immunity 
(Exemption) in Bankruptcy,” vol. V, 
no. 3, Fla. Bar Business Law Section 
(summer 1992). 

See In re Podzamsky, 122 B.R. 596 
(Bankr. M.D. Fla. 1990), which held 
that a bill of sale was evidence that 
personal property was held as tenancy 
by the entirety. See In re Shaland, 133 
B.R. 166 (Bankr. S.D. Fla. 1991), where 
the court held that proceeds from the 
sale of a home owned as tenancy by the 
entirety which was used to purchase a 
certificate of deposit was sufficient evi- 
dence to support a finding of entirety’s 
property. See In re Luna, 100 B.R. 605 
(Bankr. S.D. Fla. 1989), which found 


that property received as a wedding 
gift constituted proof of entireties’ prop- 
erty. 


Conclusion 

If asserted and applied properly, fed- 
eral and state exemptions, as well as 
the immunities described above, can 
shield a great deal of property from 
creditors of the Florida resident. This 
article can be used as both a checklist 
of the various forms of protection avail- 
able to a Florida debtor and as an 
example of the wide variety of theories 
upon which counsel can rely and ex- 
pand upon when attempting to hold 
and protect as much property as possi- 
ble for the debtor. 
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and certification in business bank- 
ruptcy law from the American Bank- 
ruptcy Institute. 

Camille J. Iurillo, formerly with 
Rumberger, Kirk & Caldwell, P.A., 
Tampa, and presently with Larson 
& Bobenhausen, P.A., Clearwater, 
received her B.S. in biology from St. 
Lawrence University in 1978 and 
received a B.S. in medical technol- 
ogy from Florida Institute of Tech- 
nology in 1980. She received her 
J.D. from Stetson University College 
of Law in 1991. She practices in the 
areas of bankruptcy, creditors’ rights, 
and insurance defense. 
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ENVIRONMENTAL & LAND USE LAW 


The Delicate Tax Ramifications of 
Donating Environmentally 


oth the Florida and federal 

governments seek to pro- 

tect sovereign submerged 

lands and other ju- 
risdictional wetlands from encroach- 
ment and despoilment.! State and fed- 
eral protection schemes utilize regula- 
tory requirements, land acquisition, 
land banking, and conservation ease- 
ments to help protect these valuable 
natural resources.” The federal govern- 
ment’s recently enacted “no net loss of 
wetlands” policy has emphasized the 
importance of protecting sensitive 
lands. 

For several reasons, donations of 
environmentally sensitive lands play 
a major part in all environmentally 
sensitive lands protection programs. 
Many environmental acquisition stat- 
utes contain few or no condemnation 
rights. Limited financial resources com- 
pel governments and not-for-profit cor- 
porations to seek less than or other 
than fee simple acquisition wherever 
possible. Indeed, private landowners 
often suggest donations for tax pur- 
poses or to induce the government to 
pay for other lands. Partial donations 
often help resolve title disputes be- 
tween the state and upland private 
landowners. 

Unfortunately, the federal and state 
wetlands and sovereignty lands poli- 
cies run afoul of federal Internal Reve- 
nue Service policies concerning dona- 
tions of sensitive waterfront properties. 
The IRS does not generally assist do- 
nors to determine the viability or 
amount of a charitable deduction be- 
fore the grant. It deems such advice to 
constitute a property appraisal, which 
the IRS will not conduct. Instead, the 
agency requires the donor to append 
all evidence of value of the donation to 
the appropriate tax return. The IRS 
reviews this material after the dona- 


Sensitive Lands 


The prudent lawyer 
should recommend 
wetlands 
Jurisdictional 
analysis and mean 
or ordinary high 
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tion occurs to determine whether and 
to what degree a charitable deduction 
is warranted. 


Walker v. Commissioner 
of Internal Revenue 

The Tax Court decision in Walker v. 
Commissioner of Internal Revenue® dem- 
onstrates the difficulty of obtaining a 
charitable deduction related to donating 
waterfront lands in Florida. The Walk- 
ers sought a charitable deduction for a 
conveyance of Wakulla County land to 
a private college that was a §501(c)(3) 
corporation not-for-profit. The IRS 
sought a tax deficiency, claiming that 
the Walkers’ putative lands were 
largely sovereign or otherwise undevel- 
opable. The Tax Court considered two 
issues: 1) the location of the mean high 
water line between the Walkers’ pri- 
vately owned upland and submerged 
sovereignty lands held by the state, 
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and therefore the number of acres 
donated; and 2) the fair market value 
of the acreage contributed. 

The Tax Court noted that sovereign 
ownership was more properly an issue 
for Florida state courts to consider. 
Further, the court noted that it was 
ill-equipped to address the impact of 
land use regulations on the value of the 
property. The court pointedly noted its 
inadequacy in addressing the case: “We 
have previously made clear that the 
settlement process is more conducive 
to the proper disposition of disputes 
such as this because a valuation is 
‘inherently imprecise and capable of 
resolution only by a Solomon-like pro- 
nouncement, ”4 The court’s limited abil- 
ity to address sovereign issues “sup- 
ports our strong belief that settlement 
rather than trial would have been a 
more efficacious means of disposing of 
this case.”5 

The Walkers claimed to own the 
lands above and below the mean high 
water line. They claimed below the line 
under an 1811 Indian land grant known 
as the Forbes purchase. The court 
agreed with the IRS’ position that the 
Walkers’ root of title did not expressly 
grant sovereignty lands. Therefore, the 
court held that the Walkers did not 
hold title to lands below the mean high 
water mark.® No charitable deduction 
could inure as to such lands. 

The IRS utilized vegetative evidence 
to assert that the vast majority of the 
Walkers’ purported lands lay below 
mean high water. It utilized a map and 
expert testimony to show that spartina 
was the dominant vegetation on much 
of the property. Spartina generally is 
deemed to indicate submerged lands.’ 

The Tax Court concluded that vegeta- 
tive evidence only indicated regulatory 
jurisdiction, not sovereign ownership. 
The court acknowledged that the re- 


: 


cord contained general mean high tide 
information for the island on which the 
property lay. Nonetheless, it deter- 
mined that the record lacked probative 
evidence to establish the mean high 
water line on the subject parcels. The 
court held that the spartina clouded 
the Walkers’ title, but the absence of 
site-specific mean high water surveys 
prevented title boundary determina- 
tion. 


Sources of Title 

A quick review of sources of water- 
front titles in Florida demonstrates 
that the Walkers are not atypical. 
Most land titles in Florida deraign 
from one of three sources. First, Spain 
granted lands that the United States 
recognized or confirmed pursuant to 
the treaty of cession between the two 
nations. Second, the United States is- 
sued grants and patents directly to 
private parties or into the Territory or 
State of Florida. Third, the state con- 
veyed or granted lands received from 
the federal government or vested at 
statehood as sovereignty lands. 

The United States originally held 
title to sovereignty lands, which lay 
under navigable nontidally influenced 
waters and all tidally influenced wa- 
ters.§ Florida took title to sovereignty 
lands within its territorial limits by 
virtue of joining the Union on March 
3, 1845. The state may convey sover- 
eignty lands only if such conveyance 
is in the public interest.9 

The Florida Supreme Court origi- 
nally misinterpreted sovereignty lands 
underlying tidally influenced waters 
to extend only to the mean high water 
line.!° The court thereby inadvertently 
excluded from state ownership tidal 
lands that did not underlie navigable 
waters. In Martin v. Busch, 112 So. 2d 
274 (1927), however, the court cor- 
rected this error. Florida subsequently 
constitutionally limited sovereign own- 
ership of tidal lands to those tidal 
lands underlying navigable waters.!! 

Congress granted over 22 million 
acres of “swamp and overflowed lands” 
to Florida on September 28, 1850. The 
federal government intended that Flor- 
ida “reclaim” the lands which were 
deemed otherwise unfit for cultivation 
or development. Florida pursued this 
goal by grants to railroads, canal, and 
other development companies to foster 
“reclamation” by dredging and filling. 

Although the state could convey sover- 


eignty lands, swamp and overflowed 
grants did not include such lands.!2 
Additionally, the governor and cabinet, 
which conveyed swamp and overflowed 
lands, did not receive title to sub- 
merged lands underlying tidally influ- 
enced navigable waters until 1917, nor 
those under nontidally influenced navi- 
gable waters until 1969. Therefore, 
most swamp and overflowed deeds 
could not have conveyed sovereignty 
lands. 

Two major problems limit determina- 
tion of the extent of swamp and over- 
flowed grants. First, logistical problems 
prevented surveying of much swamp 
and overflowed land. Second, Florida 
was so strapped financially and limited 
in surveying capacity that the state 
granted far more swamp and over- 
flowed lands than it actually held. 

Title boundaries between submerged 
sovereignty lands and private uplands 
in Florida generally are based on high 
water marks on March 3, 1845, when 
the state entered the Union. Nonethe- 
less, the boundaries are altered based 
on gradual, imperceptible changes in 
the shoreline. Generally, rapid or arti- 


ficial physical changes to a shoreline 
do not alter legal title boundaries. 
Additionally, the 1856 Riparian Act 
and 1921 Butler Act authorized ripar- 
ian landowners making permanent im- 
provements toward the main channel 
to take title to the improved lands. In 
Jacksonville Shipyards v. Department 
of Natural Resources, 466 So. 2d 389 
(Fla. 1st DCA 1985), the First District 
held that a riparian landowner who 
permanently dredged toward the chan- 
nel took title to the dredged bot- 
tomlands under the Butler Act. 


Determining Title Boundaries 
and Developable Land 

Florida’s generally flat topography 
and prevalent wetlands make deline- 
ation between privately held uplands 
and sovereignty submerged lands par- 
ticularly difficult. Determination along 
navigable waters so depends on often 
amorphous physical boundaries that 
two competent surveyors may set the 
apparent boundary hundreds of yards 
apart. 

Additionally, the technical distinc- 
tions often confuse lawyers and legal 
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scholars. Treatises and briefs have in- 
advertently asserted that salt and fresh 
water, rather than tidal and nontidal 
waters, mark the difference between 
ordinary and mean high water line 
determination. Indeed, some lawyers 
simply ignore the existence of either 
mean or ordinary high water line de- 
termination. 

The mean high water line is based 
on the average high water mark along 
a tidally influenced navigable water- 
body in a 19-year tidal cycle. The 
moon’s influence on the tides is the 
simple reason for this method. Survey- 
ors extrapolate mean high water by 
comparing on-site tidal levels with data 
produced at local tide stations or bench- 
markers. This method loses exactitude 
in practice throughout Florida’s nu- 
merous marshes and other low-lying 
coastal areas. Additionally, massive 
dredge-and-fill projects since the But- 
ler Act’s expiration in 1951 as to tidal 
lands have rendered accurate bound- 
ary determination often unfathomable. 

Nontidally influenced waters do not 
enjoy the periodic lunar cycle that 
controls tidal waters. Therefore, non- 
tidal waters fluctuate sporadically and 
unpredictably.!3 Ordinary high water 
line determination depends on distinc- 
tions in soil, vegetation, and other 
physical marks. The Florida Supreme 
Court has acknowledged the difficulty 
of ordinary high water line delineation 
in stating: “In flat territory or because 
of peculiar conditions, there may be 
little if any shore to navigable waters, 
or the elevation may be slight and the 
water at the outer edges may be shal- 
low and affected by vegetable growth 
or other conditions. . . Addition- 
ally, many permanent improvements 
have obscured natural ordinary high 
water lines in Florida since the Butler 
Act ceased applying to nontidal waters 
in 1957. 

Wetlands jurisdiction determination 
is often difficult in the field. A donor’s 
property might lie above the mean or 
ordinary high water line, and still be 
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largely undevelopable because of wet- 
lands. The Walker court weighed the 
impact of jurisdictional wetlands on 
the value of the private property. Any 
charitable deduction property valuation 
must consider wetlands’ impact. 

The experts in Walker agreed that 
spartina, the prevalent vegetation 
there, generally grows below the mean 
high water line. Nonetheless, numer- 
ous species can grow in uplands, tran- 
sitional wetlands, or wholly submerged 
lands. Florida’s widely fluctuating rain 
cycles can also lead to misidentification 
of wetlands jurisdiction on a property. 
State wetlands jurisdiction hinges pri- 
marily on vegetative indicators. The 
state might claim jurisdiction over 
lands that are submerged or have wet- 
lands indicators only because of aber- 
rant weather patterns. 

Hydrology, soil, and vegetation dic- 
tate federal wetlands jurisdiction. This 
can create more accurate wetlands deter- 
mination than the state method. None- 
theless, federal wetlands determination 
requires expertise that is seldom inex- 
pensive. Indeed, Florida’s prevalent wet- 
lands helped make it a pilot state for 
federal certification of parties who con- 
duct federal wetlands jurisdictional 
analysis. 

Clearly, surveys and wetlands analy- 
sis can often cost more than the value 
of the donated property. The Walker 
court did not totally disallow the de- 
duction without such evidence. None- 
theless, a tax court is ill-equipped to 
value waterfront property without sur- 
veys and wetlands review. Ironically, 
the Walker court admitted that a tax 
court also is unable to address the 
nuances that such expert testimony 
presents. 


Conclusion 

In the best of all worlds, the IRS 
would agree that the protection of 
wetlands and sovereignty rights is so 
paramount that it would support legis- 
lative, regulatory, and policy amend- 
ments to allow it to assist taxpayers 
to document charitable deductions of 
waterfront property. Nonetheless, one 
must assume that this is unlikely. 

The prudent lawyer should recom- 
mend wetlands jurisdictional analysis 
and mean or ordinary high water line 
surveys, where cost effective. Unfortu- 
nately, it is difficult to determine 
whether and to what extent to survey 
without first consulting an appraiser, 


surveyor and, where wetlands are preva- 
lent, a consultant knowledgeable in 
jurisdictional analysis. 

The Walker court acknowledged the 
major shortfalls of asking a federal tax 
court to address the extent of Florida 
sovereign submerged ownership and 
wetlands jurisdiction on donated land. 
A tax court is simply not able to 
address such technical issues. There- 
fore, a donor must document the prop- 
erty value as adequately as possible to 
protect against IRS challenge. 

Whether or not one can afford sur- 
veys and private wetlands analysis, 
one should ask a not-for-profit conserva- 
tion group such as The Nature Conser- 
vancy or The Trust for Public Lands 
for assistance. Such organizations regu- 
larly package donations of environ- 
mentally sensitive land. They are far 
more knowledgeable than most practi- 
tioners in the tax, trust, and estate 
aspects of such transfers. The group 
almost certainly will not render tax 
opinions. It can, however, assist in tax 
planning. In no event does a prudent 
lawyer want to piece together the prop- 
erty value to salvage a portion of a 
charitable deduction after the client 
has donated the land. 

It is ridiculous to assert that wet- 
lands have no tax value. Jurisdictional 
wetlands might depress land value by 
rendering development more difficult. 
Nonetheless, undeveloped land has an 
intrinsic value. Wetlands often are valu- 
able for “mitigation banking” to allow 
development of other lands. The best 
and highest use of high-quality wet- 
lands may be in their feral state. 

Private quitclaims of interests in 
lands that might be owned by the 
sovereign have value as well. As stated 
previously, two competent surveyors 
can determine mean or ordinary high 
water lines that are far apart from 
each other. In fact, the settlement of 
the landmark Coastal Petroleum case 
involved disposition of such divergent 
boundary determinations. Conveyance 
saves state expenditure in trying to 
establish sovereign lands’ extent. The 
value of private conveyance is particu- 
larly evident due to the public trust 
directive to ensure public access to and 
use of sovereignty lands. 

In sum, the IRS, its sister federal 
agencies, political subdivisions of the 
state, and private parties must develop 
a coordinated, comprehensive policy to 
support private donations of environ- 


mentally sensitive land. Current IRS 
policy chills donations of valuable natu- 
ral resources. A rational, integrated 
program could establish criteria for 
ascertaining the value of donated lands 
while preserving the integrity of the 
no-net-loss-of-wetlands policy. 0 


1 See, e.g., Bucki v. Cone, 25 Fla. 1, 6 
So. 160, 161-62 (1889), and Broward v. 
Mabry, 58 Fla. 398, 50 So. 826 (1909), for 
the proposition that Florida must preserve 
navigable waters and the sovereignty lands 
underlying them for the benefit of the 
public. See also Warren Henderson Wet- 
lands Protection Act, codified throughout 
Fia. Star. Ch. 403, regarding state regula- 
tion, and §404 of the Federal Water Pollu- 
tion Control Act, as amended by the Clean 
Water Act of 1977 and Water Quality Act 
of 1987, at 33 U.S.C. §1251, et seq., for 
federal wetlands protection. 

2 See, e.g., the Conservation and Recrea- 
tional Lands (CARL) program, Fia. Star. 
§253.023, et seq., whereby the governor and 
cabinet purchase environmentally sensitive 
lands. 

3 Walker v. Commissioner of Internal 
Revenue, T.C. Memo 1982-495. 

4 Id. at 3, citing Messing v. Comm’, 48 
T.C. 502, 512 (1967). 

5 Id. at 4. 

6 Id. at 4, citing Apalachicola Land & 
Development Co., 98 So. 505 (Fla. 1923). 
Despite the cite to Apalachicola, the Walker 
court’s decision ran counter to then-extant 
Florida law. Considered dictum in Sawyer 
v. Modrall, 286 So. 2d 610, 613-14 (Fla. 4th 
D.C.A. 1973), cert. denied, 297 So. 2d 562 
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2d 977 (Fla. 1976), stated that the Market- 
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title to lands underlying navigable waters 
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a grant or conveyance. The Florida Supreme 
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troleum Co. v. American Cyanamid Co., 492 
So. 2d 339 (Fla. 1986), confirmed the legal 
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cedent, of the Walker court. The Coastal 
court confirmed that the state must ex- 
pressly grant sovereignty lands to be di- 
vested of such lands. 

7 Td., citing Florida Administrative Code, 
§§17-4.02 (17), and 17-4.28 (2) (1975), defin- 
ing “submerged lands” for dredge-and-fill 
permitting purposes as including “lands 


where the dominant plant species is 
spartina.” 

8 See, e.g., Phillips Petroleum Co. v. 
Mississippi, 484 U.S. 469 (1988). 

9 See, e.g., Broward v. Mabry, 58 Fla. 
398, 50 So. 826 (1909). 

10 Florida v. Black River Phosphate Co., 
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398, 50 So. 826 (1909). 
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Legal Issues, 42 U.F. L. Rev. 323, 343 
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TRIAL LAWYERS EQRUM 


The “Shop-Rule Exception” to the 
Dangerous Instrumentality Doctrine 


requently, in automobile ac- 

cident cases, an injured plain- 

tiff will bring suit against 

the negligent driver, as well 
as the vehicle owner, if in fact the 
driver does not own the vehicle. Suit 
against the vehicle owner is usually 
based upon the dangerous instrumen- 
tality doctrine and is often an effective 
way to reach a possible “deep pocket” 
and/or insurance coverage. 

In bringing such suits, plaintiffs’ 
attorneys may discover that the vehicle 
driver is a repairman or one who is 
engaged in some other service-related 
activity. In these situations, attorneys 
must analyze and learn the parame- 
ters of the “shop-rule exception” to 
vehicle owner liability. This exception 
is of special interest to defense attor- 
neys who frequently invoke it on motion 
for summary judgment or in an at- 
tempt to get their vehicle owner/client 
dismissed from the lawsuit. 


Dangerous 
instrumentality Doctrine 

Florida courts have repeatedly af- 
firmed the doctrine that a motor ve- 
hicle is a dangerous instrumentality 
when in operation on the public roads. 
Pursuant to the Florida dangerous 
instrumentality doctrine, liability is 
imposed upon the owner of the motor 
vehicle for injuries resulting from the 
negligent operation of the vehicle by 
anyone who operates it with the owner’s 
express or implied consent.! The dan- 
gerous instrumentality doctrine is prem- 
ised upon the theory that the owner of 
the vehicle who “originates the danger 
by entrusting the automobile to an- 
other” is best placed to ensure that 
there will be “adequate resources with 
which to pay the damages caused by its 
negligent operation.”2 

There are, however, exceptions to 


If the vehicle driver 
is engaged in a 
service-related 

activity, attorneys 
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the dangerous instrumentality doctrine. 
For example, an exception occurs in the 
case of conversion or theft.3 This article 
will specifically address another excep- 
tion: the shop-rule exception to vehicle 
owner liability, sometimes referred to 
as the automobile service exception to 
the dangerous instrumentality doctrine. 


Shop-Rule Exception 

The Florida Supreme Court, in Cas- 
tillo v. Bickley, 363 So. 2d 792, 793 
(Fla. 1978), approved an exception to 
the dangerous instrumentality doctrine 
for situations involving entrustment 
of vehicles to automobile service agen- 
cies. The Castillo court held that: 
The owner of a motor vehicle is not liable 
for injuries caused by the negligence of the 
repairman or serviceman with whom the 
vehicle has been left, so long as the owner 
does not exercise control over the injury- 
causing operation of the vehicle during the 
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servicing, service-related testing, or trans- 
port of the vehicle, and is not otherwise 
negligent. 


The Florida Supreme Court has sub- 
sequently chosen to limit the Castillo 
shop-rule exception to its own particu- 
lar facts. In Castillo, the vehicle owner 
had driven his automobile into a serv- 
ice station for repairs. The mechanic 
on duty drove the vehicle owner to 
work and then returned the vehicle to 
the station. Later that morning, the 
mechanic road-tested the vehicle in 
order to simulate a stalling problem. 
During this road test, the mechanic 
lost use of the power brakes, ran a red 
light, and collided with Ms. Castillo. 
See Bickley v. Castillo, 346 So. 2d 625, 
626 (Fla. 3d DCA 1977). Under these 
facts, the Florida Supreme Court held 
that the vehicle owner was not liable 
to Ms. Castillo for injuries caused by 
the mechanic who was engaged in 
service-related testing. 


Parameters of the 
Shop-Rule Exception 

When the operation of the vehicle is 
primarily for the accommodation or 
convenience of the owner, or otherwise 
totally unrelated to its repair, the courts 
have refused to apply the shop-rule 
exception to owner liability. For exam- 
ple, in Michalek v. Shumate, 524 So. 
2d 426 (Fla. 1988), the Florida Su- 
preme Court refused to extend the 
Castillo shop-rule exception beyond situ- 
ations involving the vehicle’s negligent 
use during servicing, service-related 
testing, or service-related transport of 
the vehicle. 

In Michalek, Ralph’s Car Cleaning 
Service sent an employee to pick up the 
owner’s car for cleaning. The employee 
collided with plaintiff while driving the 
car to the service agency. The trial 
court entered final summary judgment 


in favor of the car owners, and the 
district court affirmed, relying on Cas- 
tillo. 

The Florida Supreme Court disap- 
proved of the lower court’s decision and 
chose to follow Jack Lee Buick, Inc. v. 
Bolton, 377 So. 2d 226 (Fla. 1st DCA 
1979). The plaintiff, in Michalek, ar- 
gued that Castillo did not apply when, 
as in the instant case, the accident 
occurred while a service agency em- 
ployee was transporting the owner’s 
car to the agency for service. The 
Michalek court agreed with this argu- 
ment. 

The Michalek court essentially relied 
on Jack Lee Buick, Inc. which limited 
Castillo to a vehicle’s negligent use 
while “under the control and direction 
of repair and service agencies during 
their work-related operations.” Specifi- 
cally, the Michalek court noted that: 
“An owner who authorizes another to 
transport his car to a service agency 
remains in control thereof and ulti- 
mately liable for its negligent operation 
until it is delivered to an agency for 
service.”4 

Apparently, the Florida Supreme 
Court considers the transport of ve- 
hicles to and from service agencies to 
be unrelated to the agencies’ work- 
related operations, thus excluding this 
activity from the shop-rule exception. 
Note that, in Michalek, the employee/ 
driver was delivering the car to the 
service agency, but what about acci- 
dents occurring when returning the car 
to the vehicle owner? 

In Grilli v. LeBo Properties Corp., 
533 So. 2d 352, 353 (Fla. 2d DCA 
1989), the driver was indeed returning 
the car to the vehicle owner when the 
accident occurred. The Grilli court chose 
to follow Michalek, noting that the only 
distinction was that the driver in 
Michalek was going to the service 
agency, while the driver in Grilli was 
returning the vehicle to the owner. 

The crucial inquiry, in determining 
the applicability of the shop-rule excep- 
tion, seems to be whether the driver 
was involved in a work-related ca- 
pacity. If a vehicle is being driven as 
part of an agency’s work-related opera- 
tions, then Castillo applies and the 
shop-rule exception would relieve the 
owner of liability. 

The Jack Lee Buick, Inc. case illus- 
trates the “going and coming” situ- 
ation. There, Jack Lee, a used car 
dealership, regularly contracted for the 


cleaning of its used cars with U- /ash- 
M. U-Wash-M would pick up the ve- 
hicles from Jack Lee, take them to be 
cleaned at its shop, and then return 
them to Jack Lee’s dealership. During 
one trip, a U-Wash-M employee was 
involved in an accident while driving 
a Jack Lee vehicle. 

The injured plaintiff argued that the 

Castillo shop-rule exception to owner 
liability had only limited application; 
that it was confined to accidents occur- 
ring while the vehicle was in the hands 
of the service agency for work-related 
purposes, as in Castillo. The Jack Lee 
Buick, Inc. court agreed with this argu- 
ment and held: 
We do not detect, in the Castillo court’s 
decision to “pare back” the dangerous in- 
strumentality doctrine in service station 
and repairman situations, any intention to 
extend the paring process so as to relieve 
the owner of liability for accidents while the 
automobile is simply “going or coming” to 
or from the owner to the place where the 
repairs take place.® 

The Jack Lee Buick, Inc. court distin- 

guished Castillo on the basis that, in 
Castillo, the accident occurred while 
the car was being road-tested by a 
mechanic employed by the service sta- 
tion. It rationalized its holding by not- 
ing that: 
In the usual situation, the owner can ar- 
range for delivery of the car to the repair- 
man. If he cannot wait for the repairs, he 
may often need transportation to his place 
of employment, or back home. But in such 
instances the operation of the car has noth- 
ing to do with the repairing of it, but is 
purely for the accommodation or conven- 
ience of the owner. If he elects to have his 
automobile used for this purpose, he is the 
one who so directs and controls its use, and 
no reason is suggested in any of the cases 
we have examined why liability under the 
dangerous instrumentality doctrine should 
not be applied.® 

Even when a repairman uses the 
vehicle for personal use incident to 
having it repaired, the owner may not 
be relieved of liability. In Lopez v. 
DeMaria Porche-Audi, 395 So. 2d 199 
(Fla. 3d DCA 1981), the vehicle was 
entrusted to a repairman with the 
understanding that the repairman 
could take it home for the night and 
drive it to his place of business the 
next day. An accident occurred on the 
way between the repairman’s home 
and his place of work. 

The Lopez court held that the Cas- 
tillo exception does not extend to ex- 
cluding an owner from liability when 
the owner permits his or her automo- 
bile to be used for a personal use 
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incident to having it repaired.? How- 
ever, if the repairman exceeds the 
scope of permissible use, then the owner 
may be relieved of liability. 

In a Lopez-type situation, defense 
counsel should argue that the repair- 
man exceeded the scope of permission 
given by the vehicle owner. For exam- 
ple, in Roberts v. U.S. Fidelity and 
Guaranty Co., 498 So. 2d 1037 (Fla. 1st 
DCA 1986), the vehicle owner left his 
car with the repairman with the under- 
standing that the repairman would 
drive the vehicle for the limited pur- 
pose of situating it under the shed at 
the station or at the repairman’s house, 
adjacent to the station. As it turned 
out, the repairman worked on the ve- 
hicle and, after closing the station for 
the day, drove it to the beach to join 
friends for a picnic. The collision oc- 
curred when the repairman was driv- 
ing the vehicle back to his house. 

The Roberts court concluded that the 
shop-rule exception did apply because 
the repairman had clearly acted be- 
yond the scope of the owner’s implied 
permission when he drove the car to 
the beach.® Therefore, a creative attor- 


ney would definitely want to determine 
the purpose of the repairman’s trip and 
whether, in fact, the owner gave im- 
plied or express permission to use it in 
that manner. 


Even though this rule is termed the 
shop-rule exception, it is not just con- 
fined to situations involving mechanics 
or repairmen. In Fahey v. Raftery, 353 
So. 2d 903, 904 (Fla. 4th DCA 1977), 
the court held that valet parking is a 
service that falls within the automobile 
service exception to the dangerous in- 
strumentality doctrine. 


In Fahey, an employee of a valet 
parking service struck a coworker while 
on the way to park the car. The injured 
coworker sought recompense for his 
injuries from the owner who permitted 
the car to be driven away, rather than 
parking it himself. The Fahey court 
held that the parking of the car was 
the independent service contracted for 
and thus the owner could not be held 
liable for the accident.? In other words, 
the accident occurred while in the 
performance of work-related operations. 


More recently, in Fought v. Mullen, 


17 Fla. L. Weekly 2707 (Fla. 5th DCA 
Dec. 4, 1992), Barbara Fought worked 
for an auto auction agency as a lane 
leader, a person who organizes and 
directs the movement of registered cars 
in a lane to run through an auction 
block in proper order. On the night of 
the accident, Fought was approached 
by Gary Mullen who claimed that his 
car had not been run through the 
auction. She subsequently asked a co- 
employee to drive the car through the 
auction. After she turned away, the 
co-employee hit her with the car and 
pinned her against another vehicle. 

The Foughts filed a complaint against 
Gary Mullen under the dangerousinstru- 
mentality doctrine. Mullen moved for 
summary judgment on the ground that 
the Foughts’ claims were barred by the 
automobile service exception to the 
dangerous instrumentality doctrine. 
The trial court agreed and entered 
summary judgment in favor of Mullen, 
finding that the automobile service 
exception applied because the injury 
to Barbara occurred during the service- 
related transport of Mullen’s vehicle 
by an auction employee.!° 
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The Fought court noted that the 
Florida Supreme Court, in Michalek, 
had declined to distinguish between 
types of service for application of the 
automobile service exception and held 
that the exception applies to cleaning 
services as well as to transmission 
service. Therefore, the Fought court 
followed Michalek and held that there 
is no reason to distinguish between 
types of service and that the auctioning 
of an automobile is a service which 
falls within the automobile service ex- 
ception. !2 


A Factual Checklist 

In order to determine whether the 
shop-rule exception applies to your spe- 
cific case, the following analysis may 
be used by both plaintiff and defense 
counsel: 

1. What was the vehicle driver’s des- 
tination and/or purpose at the time of 
the accident? 

2. Was the vehicle driver given ex- 
press or implied permission to use the 
car for a personal use incident to repair 
or service? Did the driver exceed the 
scope of the owner’s permission? 
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3. Was the vehicle’s transportation 
unrelated to its repair or service? 

4. Did the vehicle owner exercise 
any control over the offending vehicle? 

5. Was the vehicle’s operation pri- 
marily for the convenience or accom- 
modation of the owner? 

6. Was the vehicle being serviced or 
road-tested at the time of the accident? 

7. Was the vehicle owner otherwise 
negligent? 

The above analysis may be applied 
as a starting point to ascertain the 
applicability of the dangerous instru- 
mentality doctrine and its shop-rule 
exception. This analysis essentially 
tracks those authorities which discuss 
the doctrine. 

In summary, whether representing 
the injured plaintiff or the vehicle 
owner, a situation may be encountered 
in which the driver is not actually the 
vehicle owner, but is engaged in some 
service-type activity. In this situation, 
the shop-rule exception should typi- 
cally be pursued, whether on motion 
for summary judgment or at trial. The 
above analysis and authorities should 
alert counsel to the relevant issues 


involved and enable attorneys on both 
sides to conduct a more thorough case 
analysis. 


1 Susco Car Rental System of Florida v. 
Leonard, 112 So. 2d 832 (Fla. 1959), which 
was later limited by Castillo v. Bickley, 363 
So. 2d 792 (Fla. 1978). 

2 Kraemer v. General Motors Acceptance 
Corp., 572 So. 2d 1363, 1365 (Fla. 1990). 

3 See Susco Car Rental System of Florida 
v. Leonard, 112 So. 2d 832 (Fla. 1959), and 
Jackson v. Hertz, 590 So. 2d 929 (Fla. 3d 
D.C.A. 1990). 

4 Michalek v. Shumate, 524 So. 2d 426, 
427 (Fla. 1988). 

5 Jack Lee Buick, Inc. v. Bolton, 377 So. 
2d 226 (Fla. Ist D.C.A. 1979). 

6 Id. at 228. 

7 Lopez v. DeMaria Porche-Audi, 395 So. 
2d 199 (Fla. 3d D.C.A. 1981). 

8 Roberts v. U.S. Fidelity and Guaranty 
Co., 498 So. 2d 1037, 1038 (Fla. 1st D.C.A. 
1986). 

9 Fahey v. Raftery, 353 So. 2d 903, 905 
(Fla. 4th D.C.A. 1977). 

10 Fought v. Mullen, 17 Fla. L. Weekly 
at 2707 (Fla. 5th D.C.A. Dec. 4, 1992). 

11 Michalek v. Shumate, 524 So. 2d 426, 
427 (Fla. 1988). 

12 Fought v. Mullen, 17 Fla. L. Weekly 
at 2708 (Fla. 5th D.C.A. Dec. 4, 1992). 
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The SEC’s Small Business Initiative— 
New Flexibility for Capital Raising? 


ederal regulations governing 

the registration! and sale of 

securities by small and me- 

dium-sized businesses under 
the Securities Act of 19332 became 
marginally less burdensome in August 
1992. Through its “Small Business In- 
itiative,” the Securities and Exchange 
Commission (SEC) amended its limited 
offering exemption under Rule 504 of 
its Regulation D® for certain securities 
offerings of up to $1 million and expan- 
ded its Regulation A* small issues 
exemption to facilitate securities offer- 
ings of up to $5 million.5 This article 
summarizes those changes, and ad- 
dresses their real impact on securities 
offerings in Florida, including the im- 
portant interplay between federal law 
and Florida’s “Blue Sky” laws con- 
tained in F.S. Ch. 517, the Florida 
Securities and Investor Protection Act 
(Investor Protection Act). 


Amendment to Rule 504 

Small business issuers traditionally 
use the Rule 504 exemption in raising 
seed or expansion capital of up to $1 
million from nonbank financing sources 
through the sale of securities. As 
amended by the SEC, Rule 504 now 
permits a qualified issuer to offer and 
sell securities with up to $1 million 
aggregate offering price within a 12- 
month period without registration and 
without the restrictions associated with 
traditional “private offerings.”6 In par- 
ticular, Rule 504 does not expressly 
impose limitations or requirements for: 
1) the issuer’s method of soliciting 
investors, 2) the number of investors 
or persons receiving offers, 3) restric- 
tions on an investor’s resale of securi- 
ties, 4) the investor’s sophistication or 
ability to bear the economic risk of the 
investment, 5) the investor’s intent to 
hold the securities for investment, or 
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6) the issuer’s disclosure of specified 
information. Before the Small Busi- 
ness Initiative, the SEC required that 
the issuer restrict resales of offered 
securities and refrain from general 
solicitation or advertising, unless the 
issuer registered its securities and de- 
livered a disclosure document in accor- 
dance with state law. 

Nonetheless, for businesses raising 
money in Florida, significant restric- 
tions remain to qualify a securities 
offering for an exemption from regis- 
tration requirements imposed under 
the Florida Investor Protection Act. 
Florida imposes numerous limitations 
and requirements that will continue 
to apply notwithstanding the SEC’s 
liberalizing changes to federal law.’ 
Indeed, with one exception, for Florida 
issuers, the amendments to Rule 504, 


which virtually eliminate federal re- 
quirements and limitations on offer- 
ings of less than $1 million, will practi- 
cally not alter the stringent re- 
quirements imposed under the Investor 
Protection Act. In one respect, how- 
ever, the rules will change: Florida’s 
private offering exemption does not 
require the issuer to restrict resales of 
its securities, so the elimination of the 
requirement for resale restrictions in 
Rule 504 means that those restrictions 
need not be part of a private offering 
of up to $1 million if offered to Florida 
investors. 


Application of Rule 504 

To use the Rule 504 exemption, the 
issuer must not be an investment com- 
pany required to be registered under 
the Investment Company Act of 1940 
or a company subject to the periodic 
reporting requirements of §12 of the 
Securities Exchange Act of 1934 (Ex- 
change Act). The issuer also must not 
be a blank check company, which is a 
company that has no specific business 
or plan except to locate and acquire a 
presently unknown business or oppor- 
tunity. 

Although Rule 504 does not impose 
a specific disclosure requirement or 
require preparation or filing with the 
SEC of a disclosure document, federal 
anti-fraud provisions continue to ap- 
ply, including the SEC’s Rule 10b-5,8 
so the issuer should accurately disclose 
material facts regarding the invest- 
ment, including risks.9 Florida also 
requires that “each purchaser or his 
representative, if any, be provided with, 
or given reasonable access to, full and 
fair disclosure of all material informa- 
tion.”!° Rule 504 also requires filing of 
a Form D with the SEC within 15 days 
after the first sale of securities in the 
offering, although the availability of 


the exemption is not conditioned on 
that filing.1! 

Rule 504 reduces the available $1- 
million-maximum offering ceiling by 
the gross proceeds of offerings con- 
ducted within the previous 12 months 
in reliance on an exemption under 
§3(b) of the Securities Act or in viola- 
tion of the registration requirements 
of the Securities Act.!2 The SEC’s tra- 
ditional rules regarding integration 
with other offerings continue to apply 
including the safe harbor for offers and 
sales completed more than six months 
before the commencement of and more 
than six months after the completion 
of the Rule 504 offering. The SEC’s 
Rule 508 regarding insignificant devia- 
tions from its rules continues to apply 
nominally to Rule 504 offerings, but 
no requirements remain from which 
the issuer might deviate, except for the 
amount limitation, which is expressly 
stated to be always “significant,” and 
the Form D filing requirement, which 
is not a condition to the exemption. 


Amendments to Regulation A 
The SEC also has changed its Regu- 
lation A exemption to make the “Small 
Issues” exemption more useful. Al- 
though technically exempt from the 
Securities Act registration requirement, 
a Regulation A offering involves a 
“mini-registration” with the SEC on 
Form 1-A. This form is significantly 
less burdensome than the Form 5-1 
required for a registered public offering 
and can be filed with the SEC’s re- 
gional office, which is in Atlanta for 
Florida issuers. Regulation A offers 
many beneficial features of a regis- 
tered public offering because it: 1) does 
not limit issuers’ “general solicitation” 
of investors, 2) permits public offers 
and sales of securities to an unlimited 
number of purchasers that need not 
qualify under wealth or sophistication 
criteria, 3) does not require the issuer 
to impose restrictions on subsequent 
resales of the issued securities, and 4) 
permits the issuer to use an under- 
writer. Using Regulation A potentially 
resolves the common need of small 
businesses to broadly solicit potential 
investors, without incurring the bur- 
dens associated with a full public offer- 
ing. Further, following completion of 
the offering, Regulation A issuers are 
not required to file periodic reports 
pursuant to §13 of the Securities Ex- 
change Act of 1934, unless required to 


do so because of the number of share- 
holders and value of assets pursuant 
to §12(g) of the Exchange Act.!8 

Regulation A was used sparingly in 
the past. In many states, including 
Florida, no companion exemption from 
state “Blue Sky” registration require- 
ments exists for a Regulation A offer- 
ing unlike exemptions afforded for 
Regulation D offerings.14 Therefore, 
an issuer utilizing Regulation A would 
still be required to register with Flor- 
ida authorities. Because issuers were 
limited to an offering amount of $1.5 
million, benefits generally were out- 
weighed by the significant expenses 
and burden on management associated 
with the exemption. 

In its Small Business Initiative, the 
SEC addresses some of Regulation A’s 
historical disadvantages by: 1) increas- 
ing the amount limitation to $5 mil- 
lion, 2) simplifying disclosure require- 
ments by approving use of the small 
corporate offering registration (SCOR) 
form adopted in 1989 by the North 
American Securities Administrators 
Association (NASAA) as a model regis- 
tration form for small corporate offer- 
ings, and 3) providing that an inadver- 


tent and insignificant compliance fail- 
ure does not negate the exemption. In 
a real innovation, the SEC now allows 
limited prefiling and pre-offering solici- 
tations of interest among potential in- 
vestors called “testing the waters.” 
Under amended Regulation A, issuer 
sales must not exceed $5 million, less 
the aggregate offering price for all 
securities sold under Regulation A 
within the 12 months before the start 
of and during the offering. Selling 
security holders’ sales must not exceed 
$1.5 million for the same 12-month 
period!5 and are included in the $5- 
million limit on issuer sales. Therefore, 
the issuer should monitor all Regula- 
tion A sales by itself and by secondary 
sellers within 12 months before the 
start of and during the offering to 
assure that, after integrating all of 
such sales, the $5-million-maximum 
limitation is not exceeded.!® No affili- 
ate resales are permitted if the issuer 
has not generated net income from 
continuing operations in at least one 
of its last two fiscal years.!” Issuers 
may use the Regulation A procedure if 
it is not an Exchange Act reporting 
company, a blank check company, an 
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investment company, or has not be- 
come disqualified from using Regula- 
tion A under specified “bad boy” provi- 
sions. !8 

Regulation A requires filing with the 
SEC and qualification of an offering 
statement on Form 1-A. The operative 
part of the offering statement is the 
offering circular which contains the 
essential disclosure material furnished 
by the issuer to prospective investors. 
The SEC now gives three alternatives 
for the content of the offering circular, 
including the option to use the simpli- 
fied SCOR form.!9 The SCOR form 
uses a question-and-answer “fill-in-the- 
blank” format that is simpler and less 
intimidating than the usual item speci- 
fications in traditional registration 
forms. Additionally, Regulation A’s fi- 
nancial statement requirements are 
less extensive, and the financial state- 
ments need not be audited. 

The issuer may offer its securities 
when the offering statement has been 
filed with the SEC, by means of a 
preliminary offering circular, in a man- 
ner similar to the preliminary pros- 
pectus used in a registered offering.2° 
The preliminary offering circular is not 
qualified by the SEC and omits the 
offering price and related matters, 
which are determined when the formal 
offering commences.”! The preliminary 
offering circular becomes the final of- 
fering circular when the offering state- 
ment is qualified by the SEC and price 
and related information are included. 
Under Regulation A, the issuer may 
publish printed ads and make broad- 
casts, if the ads and broadcasts state 
from whom a preliminary or final offer- 
ing circular may be obtained and other 
necessary information.?2 

No sales may be made until the SEC 
qualifies the offering statement and 
the seller properly delivers the final 
offering circular.25 The offering state- 
ment is automatically qualified with- 
out SEC action on the 20th calendar 
day after filing, unless it bears a “de- 
laying notation.” This notation pro- 
vides that the offering statement will 
only be qualified by SEC order, unless 
a subsequent amendment is filed. Issu- 
ers should include the delaying nota- 
tion on all offering statements and not 
close their offering until it receives and 
responds to SEC comments and the 
offering statement is affirmatively quali- 
fied by the SEC. Otherwise, the issuers 
risk SEC action or the closing of the 
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offering before they receive the SEC’s 
comments.”4 

A preliminary offering circular or 
final offering circuiar must be deliv- 
ered to each purchaser at least 48 
hours before mailing a confirmation of 
sale.25 The final offering circular must 
be furnished to the purchaser with the 
sale confirmation, unless it already has 
been delivered. The offering circular 
must be revised continuously during 
the qualification and offering period 
as its content becomes misleading, 
material developments occur, or the 
information initially presented funda- 
mentally changes.?6 


Early Solicitation of Interest 

In a distinct departure from prior 
practice, an issuer (but not a prospec- 
tive selling security holder) now may 
solicit indications of interest from pro- 
spective investors before filing the of- 
fering statement with the SEC. By 
publishing or delivering a written “so- 
licitation of interest” document, an is- 
suer can “test the waters” and explore 
investor interest before incurring the 
expenses associated with a Regulation 
A offering. The issuer may send the 
solicitation of interest document to pro- 
spective investors, publish it in a news- 
paper or other print media, or broad- 
cast the information on radio and 
television. The solicitation of interest 
document may include a “coupon” re- 
turnable to the issuer to indicate inter- 
est in the potential offering. After the 
solicitation of interest document is 
made available and filed with the SEC, 
the issuer may orally communicate 
with prospective investors. 

The solicitation of interest document 
must be factual and comply with anti- 
fraud requirements of the securities 
laws but need not include the extent 
of information contained in an offering 
circular. The solicitation of interest 
document must state that no money is 
being solicited or will be accepted, that 
no sales will be made until delivery 
and qualification of the offering state- 
ment, and that indications of interest 
involve no obligation or commitment 
of any kind, and identify the issuer’s 
business, products, and chief executive 
officer. 

On or before the date of first use, a 
solicitation of interest document must 
be filed with the SEC, although filing 
is not a condition to the exemption’s 
availability.2” After filing its offering 


statement, the issuer may no longer 
use a solicitation of interest document. 
No sales are permitted until filing and 
qualification of the offering statement 
and 20 calendar days elapse from the 
last publication or delivery of the solici- 
tation of interest document.28 

The SEC’s permission to use a solici- 
tation of interest document constitutes 
an exception to the SEC’s general pro- 
hibitions on “gun-jumping”—contact- 
ing investors before filing the offering 
statement or registration statement. 
The decision to permit issuers to “test 
the waters” allows them to avoid incur- 
ring the significant expense of prepar- 
ing an offering document without assur- 
ance that investors will be interested 
and provides a legal framework for 
inquiries that issuers often make any- 
way. From a regulatory standpoint, 
investors receive the full offering circu- 
lar before deciding to purchase; a 20- 
day “cooling off” period is imposed; and 
the entire process is subject to SEC 
oversight. 

Although supporting the SEC’s in- 
crease in the offering limit under Regu- 
lation A and “applauding” acceptance 
of its SCOR form for use in the offering 
statement, NASAA sharply criticized 
the “testing the waters” provisions in 
a letter delivered to the SEC before 
adoption of the Small Business Initia- 
tive.29 In particular, NASAA expressed 
concern with issuers inducing inves- 
tors to make their investment deci- 
sions based on oral representations 
and the very limited solicitation of 
interest document, without the benefit 
of an SEC-qualified offering circular 
containing appropriate disclaimers re- 
garding investment risks. 


The Impact of the 
Investor Protection Act 

Neither Rule 504 nor Regulation A 
preempts state “Blue Sky” laws regu- 
lating securities offered or sold to pur- 
chasers in a state. So, the SEC’s initia- 
tive to facilitate small businesses’ capi- 
tal raising can be stymied by stricter 
state law. Indeed, the federal amend- 
ments to Rule 504 contemplate that 
offerings of less than $1 million will 
continue to be subject to regulation at 
the state level with each state bal- 
ancing the often-competing goals of 
unrestricted capital raising and in- 
vestor protection. 

In Florida, the relatively strict pri- 
vate offering exemption and burden- 


Bis 


some state registration process likely 
will cause the SEC’s initiative to have 
little practical effect on capital forma- 
tion, unless Florida changes the In- 
vestor Protection Act. Issuers under- 
taking a Rule 504 offering in Florida 
must either register their securities 
with the Florida Department of Banking 
and Finance or comply with the “small 
offering” exemption set forth at F.S. 
§517.061(11) (1992), which requires the 
issuer to conduct a traditional private 
offering. Further, no exemption analo- 
gous to the Regulation A exemption 
exists in Florida. Florida prohibits vir- 
tually any public offering of any size 
without full state registration. 

Some consider Florida’s registration 
process as burdensome as federal regis- 
tration because of the strict merit re- 
view process. This strict requirement 
essentially precludes the small issuer 
from undertaking anything but a pri- 
vate offering with the associated limi- 
tations on solicitation and resale.3° 

Following the SEC’s lead, Florida 
should now carefully study the In- 
vestor Protection Act and consider 
amendments to facilitate small busi- 
ness formation without eliminating es- 


sential protections for small investors. 
One means of coordinating the depart- 
ment’s requirements with the Small 
Business Initiative would be adoption 
of the SCOR form. The new rules could 
require that the simplified form be 
filed with and qualified by the depart- 
ment before any sales were made. Its 
instructions include specifications re- 
garding a minimum offering price and 
the issuer’s qualifications, including 
“bad boy” provisions. In its release 
proposing the Small Business Initia- 
tive, the SEC strongly endorsed use of 
the SCOR form, stating, “The SCOR 
form ... represents a balanced ap- 
proach to the capital raising process, 
providing a registration form that small 
business can easily use at a reduced 
cost while still maintaining investor 
protection.” From all reports, the form 
has proved to be user friendly, with one 
commentator describing it as “an ele- 
gant solution to a long-standing prob- 
lem.” If adopted in Florida, issuers 
could use the same form to issue their 
securities under federal law, in Flor- 
ida, and in the 25 other states that 
accept the SCOR form. 

In addition, Florida might consider 
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adopting an exemption similar to Colo- 
rado’s proposed amendments to its 
“Blue Sky” laws, which would allow 
public offerings in compliance with 
Rule 504, if the securities are sold only 
to “accredited investors,” as defined in 
Rule 501 of Regulation D.3! 

The department also might consider 
adding a resale restriction to its pri- 
vate offering exemption in light of the 
amendment to Rule 504 deleting that 
federal requirement. Resale restrictions 
are traditionally an important part of 
private offerings, and the SEC’s dele- 
tion of the Rule 504 resale restriction 
arguably leaves a gap in Florida law. 

For Regulation A offerings, Florida 
could consider following the lead of 
such states as Colorado, which would 
allow a Regulation A offering without 
separate state level registration, but 
require filing of the solicitation of in- 
terest documents and offering state- 
ment with the state regulatory author- 
ity.32 As is the case with offerings fully 
registered with the SEC, registration 
of a Regulation A offering with the 
department is needless duplication. The 
necessary assurances of registration 
and review are furnished by the quali- 
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fication with the SEC of the offering 
statement. 


Conclusion 

The SEC’s Small Business Initiative 
points the way toward a regulatory 
structure for small offerings that would 
facilitate capital raising. The states 
must now follow suit by adopting regu- 
lations that assure both investor pro- 
tection and coordinated, nonduplica- 
tive regulation. 


1 Persons selling securities must either 
register the securities with the SEC in 
accordance with §5 of the Securities Act of 
1933 or carefully comply with an exemption 
from the registration requirement. Issuers 
and sellers offering or selling securities in 
violation of the registration requirement 
subject themselves to potential rescission 
or damage liability under §12(1) of the 
Securities Act. This article addresses only 
the exemptions afforded by the SEC’s Regu- 
lation A and Rule 504 under Regulation D. 
2 Securities Act of 1933, as amended. 

3 Regulation D, promulgated by the SEC 
under the Securities Act as set forth in 17 
C.F.R. §230.504, et seq. 

4 Regulation A, promulgated by the SEC 
under the Securities Act as set forth in 
C.F.R. §230.251, et seq. 
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5 This article does not address other 
important changes introduced in connection 
with the Small Business Initiative. These 
changes include rules allowing debt securi- 
ties offerings up to $10 million without 
compliance with the Trust Indenture Act, 
and establishment of a new, “simplified” 
integrated disclosure system applicable to 
“small business issuers,’ which are compa- 
nies with both revenues of less than $25 
million and public float of less than $25 
million. 

6 Former Rule 504 of the Securities and 
Exchange Commission’s Regulation D was 
subsequently designated as Rule 504a, but 
has since been repealed as of Oct. 13, 1992. 

7 Fra. Star. §517.061(11) (1992); Fra. 
Apmin. Cope Ann. r. 3E-500.001, et seq. 

8 Rule 10b-5, promulgated by the SEC 
under the Exchange Act. 

9 Regulation D, Preliminary Note 1. 

10 Fra. Star. §517.061(11)(a)(3) (1992). 
Florida specifies in its regulations the mat- 
ters that should be covered in a disclosure 
document to constitute “full and fair disclo- 
sure.” Apin. Cope r. 3E-500.005. Fail- 
ure to furnish full disclosure subjects the 
issuer to potential civil liability under Fia. 
Srar. §517.301 (1992). 

17 C.F.R. §230.503. 

12 17 C.F.R. §230.504(b)(2)(i). Section 3(b) 
exemptions include Regulation A and Rules 
504 and 505 under Regulation D, but not a 
Rule 506 or Rule 147 offering. 

13 Section 12(g) requires Exchange Act 
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registration and reporting if the issuer has 
more than 500 shareholders and more than 
$5 million of assets. 

14 See, for example, Fria. Star. 
§517.061(11) (1992). Florida does impose 
some requirements not imposed by Regula- 
tion D, including the requirement that in- 
vestors be sophisticated and able to bear the 
burden of the investment, but these addi- 
tional requirements have not precluded wide- 
spread use of the small offering exemption. 

15 Under former Regulation A, issuer sales 
were limited to $1,500,000 and secondary 
resales were limited to $300,000. 

16 17 C.F.R. §230.260(a)(2). Regulation A 
also provides comprehensive rules govern- 
ing integration with other offerings. 17 
C.F.R. §230.251(c)(1). 

1 17 C.F.R. §230.251(b). 

18 Rules 251(a), 262. 

19 Issuers may also follow the disclosure 
model of pre-existing Regulation A or com- 
ply with the items set forth in the SEC’s 
new Form SB-2, established as part of the 
SEC’s new disclosure system for small busi- 
ness issuers. This form may be used even 
if the issuer does not qualify as a “small 
business issuer.” See 17 C.F.R. §§251(d) and 
255(a) respectively. 

20 17 C.F.R. §230.251(d), §255(a). 

21:17 C.F.R. §230.255(a). 

22 17 C.F.R. §230.251(d). 

17 C.F.R. §230.251(d)(2). 

17 C.F.R. §230.252(g)(2). 

17 C.F.R. §230.251(d)(2). 

17 C.F.R. §230.253(e). 

17 C.F.R. §230.254(d). 

If an issuer decides to forego the Regu- 

lation A offering and proceeds with a regis- 

tered offering after testing the waters, the 

solicitations of interest made in reliance on 

Rule 254 are exempt from the general 

gun-jumping prohibition, provided that at 

least 30 days have elapsed between the last 

use of the solicitation of interest document 

and the filing of the registration statement. 
29Letter from Barry C. Gutherary, 

NASAA president-elect and director, 

Massachusetts Securities Division to 

Securities and Exchange Commission (July 

24, 1992) (on file with the authors). 

30 Registration of a security in Florida 
requires that the department, after review 
of the issuer’s application, make the follow- 
ing findings: 1) the sale of the security 
would not be fraudulent and would not work 
or tend to work a fraud upon the purchaser; 
2) the terms of the sale would be fair, just, 
and equitable; and 3) the enterprise or 
business of the issuer is not based upon 
unsound business principles. Florida strictly 
applies its “merit review” standards for 
registration of securities. 

31 Blue Sky L. Rep. (CCH) 113,430. See 
generally 57 F.R. 9768-1; Sargent, Blue Sky 
Law: The SCOR Solution, 18 Src. Rec. L.J. 
93 (1990). 

32 Blue Sky L. Rep. (CCH) 113,430C. 
California and Oregon have also introduced 
proposed changes to their state “Blue Sky” 
laws that would allow issuers to take ad- 
vantage of some or all of the “small busi- 
ness” initiatives already in place at the 
federal level. 
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LABOR & EMPLOYMENT LAW 


An Overview of the Family and 
Medical Leave Act of 1993 


t was inevitable. For the last 40 

years, the female civilian labor 

force has burgeoned by approxi- 

mately one million workers per 
year.! By 1990, nearly 57 million 
women were employed or actively seek- 
ing employment.? Statistically, 74 
percent of women today between the 
ages of 25 and 54 participate in the 
labor force; 56 percent of mothers with 
children under six years of age are also 
employed and more than 45 percent of 
the total workforce is female.? Like- 
wise, although approximately 96 
percent of fathers and 65 percent of 
mothers currently work outside the 
home, it is estimated that by the year 
2000, two of three persons entering the 
workforce will be female.4 In 1988, 
single-parent households accounted for 
more than 27 percent of all family 
groups with children, a figure double 
the amount 18 years ago.5 Moreover, 
the fastest growing segment of the 
American population, those over 65 
years of age, presently number 32 
million and constitute 12 percent of the 
population.® In fact, those aged 75 and 
above grew by nearly 33 percent be- 
tween 1980 and 1990.” The National 
Council on Aging estimates that nearly 
a quarter of all American workers have 
some degree of caregiving responsibil- 
ity for an older relative.® It is these 
ever-changing demographics which 
have fueled the drive to address how 
family responsibilities are, and should 
be, balanced with the economic engine 
of American business. 

As noted by the Senate Committee 
on Labor and Human Resources, “[wlith 
the exception of the United States, 
virtually every industrialized country, 
as well as many Third World countries, 
have some form of maternity or paren- 
tal leave.”? President Clinton signed 
into law the Family and Medical Leave 


The requirement of 
increasing flexibility 
to adjust to and 
accommodate social 
pressures faced by 
an employee will 
directly impact 
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by M. Kristen Allman 


Act of 1993 (P.L. 103-3) on February 
5, 1993.19 So long anticipated, little 
fanfare accompanied the passage of 
this act. While the Family and Medical 
Leave Act (FMLA or the act) is said to 
impact only five percent of all employ- 
ers and 50 percent of the working 
population,!! its significance should 
not be underestimated—the motivat- 
ing force behind this act, the 
requirement of increasing flexibility 
on the covered employer’s part to ad- 
just to and accommodate the social 
pressures faced by an employee in 
balancing home and work responsibili- 
ties,!2 will nevertheless influence and 
indirectly impact employers presently 
not covered by the act. In short, the 
FMLA provides unpaid family or medi- 
cal leave of 12 workweeks per 12- 
month period to qualified employees of 
covered employers. 


Employers Covered 
Under the Act 

Title I of the FMLA applies to any 
employer engaged in commerce or any 
industry or activity affecting commerce 
with 50 or more employees during each 
working day of 20 or more calendar 
weeks in the current or preceding cal- 
endar year. FMLA §101(4)(A)(i).!35 A 
covered employer also includes any 
“public agency,” such as state and local 
governments, as that term is defined 
by the Fair Labor Standards Act 
(FLSA). Section 101(4)(A)(iii).14 Such 
weeks need not be consecutive how- 
ever. An employer who has 50 
employees on the payroll during the 
first 15 and last five weeks of the year 
will be covered even though for a 
majority of the weeks the employer had 
less than 50 persons on the payroll.!5 
Part-time employees and employees 
on leave are counted toward this 50- 
person threshold.!® While an employer 
with more than 50 total employees, but 
with less than 50 employees at any 
particular worksite or within 75 miles 
of that worksite, is exempted from the 
act’s leave requirements, such an em- 
ployer will ostensibly be required to 
comply at all worksites with nonleave 
portions of FMLA, such as the notice- 
posting requirements. Section 
101(2)(B)Gii). It is therefore conceivable 
that certain worksites of a particular 
employer may be exempt from the act’s 
leave requirements for failure to meet 
the requisite employee threshold, 
whereas other worksites where this 
threshold is met may be covered.!? 


General Leave Provisions 

To be eligible for FMLA leave, an 
employee must have been employed 
by a covered employer for at least 12 
months and worked at least 1,250 
actual hours!® during the 12-month 
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period preceding leave.!9 Section 
101(2)(A). Specifically, the act entitles 
an eligible employee, whether male or 
female, to a total of 12 workweeks of 
unpaid leave?° during any 12-month 
period: 1) due to the birth, adoption, 
or placement for foster care of the 
employee’s son or daughter; 2) in order 
to care for the employee’s spouse, son, 
daughter, or parent with a serious 
health condition; or 3) because of a 
serious health condition that makes 
the employee unable to perform the 
functions of the employee’s position. 
Section 102(a)(1). In the case of an 
employee’s serious health condition or 
that of a covered family member, an 
employer may require that the em- 
ployee use any accrued paid vacation, 
personal, medical, or sick leave?! to- 
ward any part of the 12-week leave 
provided by the act. Section 
102(d)(2)(B). When an employee re- 
quests leave due to the birth, 
placement, or adoption of a child, the 
employer may mandate that the em- 
ployee use all available paid personal, 
vacation, and family leave, but not sick 
leave, toward any FMLA leave. Section 
102(d)(2)(A).?2 

The act liberally defines the terms 
“parent,” “son,” and “daughter” to re- 
flect today’s reality that many persons 
do not live within traditional nuclear 
families and thus may be required to 
provide care to individuals not biologi- 
cally or legally related.?3 The act defines 
a “son or daughter” as a “biological, 
adopted or foster child, a stepchild, a 
legal ward, or a child standing in loco 
parentis” who is either under 18, or is 
18 or older and is incapable of caring 
for oneself because of a physical or 
mental disability. Section 101(12). “Par- 
ent” is likewise broadly defined as the 
employee’s biological parent or a per- 
son who stood in loco parentis to an 
employee while the employee was a son 
or daughter. Section 101(7). Compara- 
tively, a “spouse” under FMLA is a 
“husband or wife” and would not ap- 
pear to encompass relationships in 
which unmarried individuals reside to- 
gether. 

An employee taking leave as a result 
of the birth, adoption, or placement of 
a child is required to do so within the 
first 12 months of the event and may 
not take such leave on an intermittent 
or reduced leave schedule, unless the 
employer and employee agree. Sections 
102(a)(2) and 102(b)(1). While the em- 


More troublesome is 
the expansiveness 
and lack of precise 
guidelines as to 
leave generated by 
a “serious health 
condition” 


ployee must give at least 30 days’ 
advance notice of a request for leave, 
notice is not required when such is not 
foreseeable. Section 102(e). The em- 
ployee then only provides such notice 
as is practicable. Id. 

More troublesome is the expansive- 
ness and lack of precise guidelines as 
to leave generated by a “serious health 
condition” of either the employee or the 
employee’s child, parent, or spouse. 
Under the FMLA, a serious health 
condition is described as an illness, 
injury, impairment, physical or mental 
condition that involves either inpatient 
care in a hospital, hospice, or medical 
treatment facility or continuing treat- 
ment by a “health care provider” who 
need not be a licensed medical or 
osteopathic doctor but may simply be 
adjudged by the Secretary of Labor as 
“capable of providing health care serv- 
ices.”24 Sections 101(6) and (11). With 
respect to an employee’s leave “to care 
for” another, this term is broadly con- 
strued so as to include both physical 
and psychological care during periods 
of both inpatient and home nurtur- 
ing.25 Likewise, an employee requiring 
leave due to an inability to perform the 
functions of his or her position due to 
serious illness is not required to be 
literally so physically or mentally inca- 
pacitated that he or she is unable to 
work.26 Section 102(a)(1)(D). Rather, 
if the employee must be periodically 
absent from work in order to receive 
treatment, monitoring, or evaluation, 
the employee is temporarily unable to 
perform his or her position and will be 
eligible for leave under these circum- 
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stances.27 

An employee’s serious health condi- 
tion or that of the employee’s child, 
parent, or spouse may, if medically 
necessary, allow the employee to take 
leave intermittently or on a reduced 
schedule which lessens the employee’s 
usual number of work hours per day 
or week. Section 102(b)(1). Leave taken 
intermittently cannot, however, reduce 
the employee’s leave beyond the time 
actually taken. If an employee requests 
intermittent leave, the employer may 
require the employee to transfer tem- 
porarily to an alternate position for 
which the employee is qualified and 
that better accommodates this need, 
but the alternate position must provide 
equivalent pay and benefits. Section 
102(b)(2). Additionally, when an em- 
ployee’s need or that of the employee’s 
child, spouse, or parent for medical 
attention is foreseeable based upon 
planned treatment, the employee has 
a duty, subject to the approval of the 
health care provider, to make a reason- 
able effort to schedule the treatment 
so as not to disrupt unduly the em- 
ployer’s operations. Section 102(e)(2)(A). 
While the act obligates the employee 
to provide 30 days’ notice of the intent 
to take medical leave (except when the 
treatment dictates that leave should 
begin earlier and the employee gives 
practicable notice), there are no penal- 
ties to an employee for failing to provide 
notice. Section 102(e)(2)(B). The extent 
to which an employer can deny medical 
leave for failure to give notice will have 
to be clarified in the FMLA’s enforce- 
ment regulations. 

An employee’s exempt status as, in- 
ter alia, a professional, administrative, 
or executive employee under §13(a)(1) 
of FLSA, will not be jeopardized by the 
use of unpaid, intermittent leave de- 
spite 29 C.F.R. §541.118(a)(3) (1992) 
(which only permits deductions from 
an exempt employee’s pay for a day or 
more due to sickness or disability to 
the extent that such deductions are 
made in accordance with a bona fide 
plan, policy, or practice of providing 
compensation for the loss of salary 
occasioned by sickness or disability, 
and before qualifying for paid leave or 
after exhaustion of such leave). Section 
102(c). Nevertheless, §102(c) seems in- 
congruous with the Wage Hour 
Division’s philosophy as to its “no de- 
ductions” regulation with regard to 
employees exempt under 29 U.S.C. 


| 


§213(a)(1). With the FMLA, an exempt 
employee will be docked for taking 
intermittent leave on a reduced work- 
day basis for family or medical leave 
purposes, when the employee cannot 
otherwise, under the division’s current 
regulations, lawfully be deprived of com- 
pensation for taking a half-day to go 
fishing. 


Certification 

An employer may require the em- 
ployee to furnish timely medical 
certification supporting a leave request 
premised upon the employee’s serious 
health condition or that of a seriously 
ill child, spouse, or parent. Section 
103(a). In the event of the employee’s 
own medical leave, the health care 
provider must certify the date upon 
which the condition commenced; the 
probable duration of the condition; ap- 
propriate medical facts regarding the 
condition; and a statement that the 
employee is unable to perform the 
functions of the employee’s position. 
Sections 103(b)(1)-(3) and 103(b)(4)(B). 
Similar certification requirements, in- 
cluding a statement that the employee 
is needed to care for the child, spouse, 
or parent, exist when the employee 
requests leave contemplated by the act 
to care for covered family members. 
Sections 103(b)(1)-(3), and 103(b)(4)(A). 
Certification for intermittent or re- 
duced leave must also indicate the 
dates upon which treatment is ex- 
pected; the duration of such treatment; 
a statement as to the medical necessity 
of intermittent or reduced leave; the 
expected duration of such leave; and, 
if the care of a child, spouse, or parent 
is involved, a statement outlining the 
necessity of the employee’s assistance 
in the person’s recovery and the ex- 
pected duration of such care. Sections 
103(b)(5)-(7). 

When the employer doubts the valid- 
ity of the medical certification, it may 
require and bear the expense of a 
second opinion by an employer- 
designated health care provider not 
“employed on a regular basis.” Section 
103(c). There is no advisement yet as 
to whether an independent physician 
the employer routinely sends employ- 
ees for evaluation following workplace 
accidents will be disqualified under 
this provision. In the event that first 
and second opinions differ, the em- 
ployer, at its expense, may seek a third 
binding opinion from a health care 


provider chosen by the employer and 
employee. Section 103(d). The employer 
may require periodic recertifications 
and reports on the employee’s leave 
status and intention to return to work. 
Sections 103(e) and 104(a)(5). 

During the leave period, the em- 
ployer must maintain group health 
care coverage for the employee for the 
leave’s duration and under the condi- 
tions that coverage would have been 
provided had the employee continued 
to work.28 Section 104(c)(1). Although 
the FMLA does not expressly provide 
a means of recouping an employee’s 
premium share during leave, a fair 
reading of the act arguably allows the 
employer to ask the employee to mail 
in his or her portion of the premium 
monthly. Should an employee fail to 
return to work following the exhaus- 
tion of leave for reasons beyond the 
employee’s control, or for reasons other 
than the continuation, recurrence, or 
onset of a serious health condition of 
either the employee or covered family 
member,?9 the employer may recover 
from the employee any premiums it 


paid on the employee’s behalf. Section 
104(c)(2).3° 


Entitlement to Reinstatement 
Central to FMLA is the condition 
that an employee, upon return from 
leave, be restored to his or her position, 
or its equivalent in terms of compensa- 
tion, benefits, and other terms and 
conditions, with no attendant loss of 
benefits accrued prior to the start of 
leave.*! Sections 104(a)(1)-(2). While 
this equivalence standard requires 
more than comparability or similarity, 
it is likely to be evaluated in a manner 
parallel to Title VII caselaw involving 
discrimination in employment terms 
and conditions. The Wisconsin Supreme 
Court’s recent decision in Kelley Co. v. 
Marquardt, 172 Wis.2d 234, 493 N.W. 
2d 68 (Wis. 1992), is enlightening as 
to what may encompass an “equivalent 
position” for purposes of “other terms 
and conditions” of employment under 
FMLA. In Marquardt, a credit man- 
ager was given the same level of 
compensation, benefits, shift, and hours 
of work upon her return from mater- 
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nity leave under a state law much like 
FMLA. She was, though, supervising 
only one employee when she had previ- 
ously directed four, and spent a quarter 
of her time doing clerical matters which 
she had not previously done. The em- 
ployee no longer interacted with sales 
representatives as she had in the past. 
The company contended that the re- 
structuring of the employee’s position 
was necessary due to her previous 
communication problems with custom- 
ers and that the duty reassignment 
was inevitable without regard to any 
leave. While the court found that the 
company was not prohibited from reor- 
ganizing and reassigning duties within 
the employee’s department simply be- 
cause she had taken leave, the court 
held that the law had been violated as 
the company had failed to provide her 
with job duties upon her return which 
were equivalent in significance to her 
previous responsibility and authority. 


Remedies 

Under FMLA, it is unlawful for any 
employer to interfere with, restrain, 
or deny the exercise of any right pro- 
vided by the act. Section 105(a)(1). 
Similarly, an employer may not dis- 
charge or otherwise discriminate 
against any individual for opposing a 
practice which is unlawful under the 
act or for participating in any inquiry 
or proceeding regarding rights estab- 
lished by the act. Section 105(a)(2). The 
Secretary of Labor has the authority 
to oversee compliance of this act in a 
manner parallel to the enforcement 
scheme provided under the Fair Labor 
Standards Act. Sections 106(a), (b), 
and (d). While an employer must main- 
tain records of its compliance with the 
act, the secretary is limited to review- 
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ing employer records once every 12 
months in absence of a reasonable 
belief that the employer has violated 
the act. Section 106(c). Likewise, both 
employees and the secretary have the 
option of filing a civil suit in state or 
federal court to enforce the act. Sec- 
tions 107(a)(2) and (b)(7). Violations of 
the act could expose the employer to 
liability not only for monetary dam- 
ages resulting from a violation, but 
also, for liquidated damages for a will- 
ful violation in an amount equal to the 
sum of the actual damages and inter- 
est. Sections 107(a)(1)(A) and (a)(3). 
Equitable relief such as employment, 
reinstatement, promotion, attorneys’ 
fees, expert witness fees, and costs are 
also recoverable. Sections 107(a)(3) and 
(d)(2). The act further provides a pen- 
alty for the employer’s failure to post 
the official notice regarding the act’s 
requirements. Section 109. 

The act additionally provides that 
nothing therein should be construed 
to modify or affect any federal or state 
law prohibiting discrimination;*? su- 
persede any state?3 or local law 
providing greater family or medical 
leave rights; diminish an employer’s 
obligation under any collective bar- 
gaining agreement or employee benefit 
program or plan; or discourage employ- 
ers from adopting or retaining leave 
policies more generous than that pro- 
vided by the act. Sections 401-404. The 
effective date of the provisions regard- 
ing family and medical leave for all 
eligible employees is August 5, 1993, 
six months after enactment. Section 
405(b)(1). For employers with current 
collective bargaining agreements, Title 
I will apply on the earlier of the termi- 
nation of the agreement or 12 months 
after enactment. Section 405(b)(2). 


Conclusion 

Although the initial impact of the 
Family and Medical Leave Act of 1993, 
both financially and otherwise, will be 
borne by a small percentage of employ- 
ers, it will nevertheless provide a 
framework within which future 
workplace adjustments will be fash- 
ioned to address societal concerns and 
pressures as the distinction between 
personal and work lives vanishes. 


1 House Committee on Education and 
Labor, Report From THE CoMMITTEE ON THE 
Famity AND MepicaL Leave Act or 1993, H. 
Rep. No. 103-8, 103d Cong., 1st Sess., p.___ 
(1993); Senate Labor and Human Resources 
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Committee, REpoRT ON THE FamiLy AND MEbI- 
cAL Leave Act oF 1993, S. Rep. No. 103-3, 
103d Cong., Ist Sess. 3, 

3 Td. 

67d. 

Tid. 

9S. Rep. No. 103-3. However, 11 states 
and the District of Columbia (California, 
Connecticut, Hawaii, Maine, Minnesota, 
New Jersey, Oregon, Rhode Island, Ver- 
mont, Washington, and Wisconsin) have 
laws guaranteeing private sector employees 
either family leave, parental leave, medical 
leave, or a combination thereof. Many more 
states, including Florida, have laws provid- 
ing family, parental, and/or medical leave 
to public sector employees. Under Fa. Star. 
§110.221 (1992), a public employee can 
request leave for a period not to exceed six 
months for “a serious family illness includ- 
ing an accident, disease or condition that 
poses imminent danger of death, requires 
hospitalization involving an organ trans- 
plant, limb amputation, or other procedure 
of similar severity, or mental or physical 
condition that requires constant in-home 
care.’ A public employee in Florida can 
further request parental leave for the birth 
or adoption of a child for a maximum of six 
months. Id. Dade County Ordinance No. 
142-91, which in all other aspects is compa- 
rable to the FMLA, allows eligible employees 
of employers operating or doing business in 
Dade County, family leave for a maximum 
of 90 days during any 24-month period. 

10 The origin of this act can be traced back 
to Colorado Representative Pat Schroeder’s 
introduction of the Parental and Disability 
Leave Act, H.R. 2020, in April 1985 which 
would, if passed, have required all employ- 
ers to provide at least 18 weeks of unpaid 
leave during a two-year period for care of a 
newborn, newly adopted, or sick child; the 
continuation of employee health insurance 
benefits for the duration of leave; and the 
reinstatement of such employee to the same 
or equivalent position following a return to 
work. The Parental and Medical Leave Act 
(H.R. 4300) introduced in March 1986, re- 
quired private-sector employers of five or 
more persons to provide up to 18 weeks of 
unpaid leave over a two-year period upon 
the birth, adoption, or serious illness of a 
dependent child and to continue such em- 
ployee’s benefits, seniority, and health 
insurance. An approved version of H.R. 
4300 included a more expansive exemption 
for small businesses: provided employee 
leave to care for seriously ill parents and 
required an employee to have worked for 
the employer for a minimum of three 
months. In 1987, one of several bills, H.R. 
925, mandated that employers of 50 or more 
to provide leave to employees who had 
worked 20 or more hours a week for at least 
one year. In 1988, S. 2488, which was 
ultimately doomed by a Senate filibuster, 
dictated that businesses of 20 or more 
employees provide 10 weeks of unpaid leave 
in a two-year period for the birth, adoption, 
or serious illness of an employee’s child and 
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a maximum of 13 weeks of unpaid leave in 
the event of an employee’s serious illness. 
On June 29, 1990, President Bush vetoed 
the first Family and Medical Leave Act, 
H.R. 770, to issue from Congress. H.R. 770 
provided 12 weeks’ unpaid leave in a 12- 
month period for the birth or adoption of a 
child or the serious illness of the employee, 
the employee’s child, spouse, or parent with 
the same or equivalent job upon return from 
leave. President Bush’s second veto on Sep- 
tember 22, 1992, of an essentially identical 
S. 5 forced the abeyance of this matter until 
a change in administrations. 

11H. Rep. No. 103-8. See also S. Rep. No. 
103-3 which estimates the number of em- 
ployees impacted by this act at approxi- 
mately 44 million. 

12 President Clinton, in signing the Fam- 
ily and Medical Leave Act of 1993, stated 
that: “[a]s a rising number of American 
workers must deal with the dual pressures 
of family and job, the failure to accommo- 
date these workers with adequate family 
and medical leave policies has forced too 
many Americans to choose between their 
job security and family emergencies. It has 
also resulted in inadequate job protection 
for working parents and other employees 
who have serious health conditions that 
temporarily prevent them from working. It 
is neither fair nor necessary to ask working 
Americans to choose between continuing 
their employment and tending to their own 
health or to vital needs at home.” 

Daity Lasor Report (BNA), Special Sup- 
plement, at S-19 (February 8, 1993). 

13 All section citations contained herein 
refer to the Family and Medical Leave Act 
of 1993, P.L. 103-3, unless otherwise indi- 
cated. 

14There are special leave provisions for 
employees of public and private elementary 
schools, Civil Service employees, and em- 
ployees of the U.S. House of Representatives 
and Senate. See §108, §201, and §§501-02 
of the act. 

15 See S. Rep. No. 103-3 which indicates 
that the act’s language requiring the 50 
employees to be counted for each working 
day for each of 20 or more calendar work- 
weeks should be interpreted consistent with 
the parallel language found in Title VII of 
the Civil Rights Act of 1964, 42 U.S.C. 
§2000e, et seq. 

16 Id. Note that this Senate committee 
report states that an employee is deemed 
employed “for each working day” even if 
such employee, like a security guard work- 
ing weekends at a bank operating Monday 
through Friday, works outside the usual 
workweek schedule. Conversely, an em- 
ployee who begins employment after the 
start of the workweek or terminates before 
the conclusion of such week is not consid- 
ered employed on “each working day” for 
purposes of determining whether the em- 
ployer meets the 50-employee threshold. 

17 According to S. Rep. No. 103-3 and H. 
Rep. No. 103-8, the term “worksite” is to be 
construed consistent with “single site of 
employment” under the Worker Adjustment 
and Retraining Notification Act, 29 U.S.C. 
§2101(a)(3)(B), and its regulations. 

18 The determining factor in meeting the 


hours’ requirement is the number of hours 
actually worked pursuant to the FLSA and 
is not limited by recordkeeping methods or 
compensation agreements which do not re- 
flect an employee’s actual hours of service. 
H. Rep. No. 103-8; S. Rep. No. 103-3. 

19 Generally, spouses employed by the 
same employer are limited to a total of 12 
weeks in a 12-month period for parental 
leave in the event of adoption or placement 
of a child or to care for a sick parent. Section 
102(f). However, if one spouse has exhausted 
the 12 weeks for the adoption or placement 
of a child or the care of a sick parent during 
the course of the year, and the employees’ 
child develops a serious health condition 
requiring one of the employees to take 
additional leave, it appears, by omission, 
that such additional leave may be allowed. 
Likewise, if the other spouse develops a 
serious health condition which requires tak- 
ing leave, presumably the act would provide 
for this spouse’s leave. While this matter is 
less than clear given the manner in which 
§102(f) has been drafted, the forthcoming 
regulations should address this issue in 
further detail. 

20 If the employer provides paid leave of 
fewer than 12 workweeks, additional weeks 
of leave necessary to attain the 12 weeks 
prescribed under the act may be unpaid. 
Section 102(d)(1). 

21 An argument can be made that any 
paid leave accorded to an employee pursu- 
ant to a short-term disability policy should 
be credited to FMLA leave as accrued “sick 
leave.” 

22 Inexplicably, Section 102(d)(2)(A) re- 
garding substitution of paid leave implies, 
by omission, that an employer may not 
direct an employee to use accumulated paid 
sick leave toward leave for serious illness 
of a family member whereas §102(d)(2)(B) 
expressly permits this. 

23H. Rep. No. 103-8; S. Rep. No. 103-3. 

24S. Rep. No. 103-3, while stating that 
the term “serious health condition” is not 
intended to encompass short-term condi- 
tions for which treatment and recovery is 
brief, recognizes the following as examples 
of qualifying conditions: heart attacks; heart 
conditions requiring bypass surgery; strokes; 
therapy; surgical procedures; severe respi- 
ratory conditions; spinal injuries; appendici- 
tis; pneumonia; severe arthritis; severe 
nervous disorders; complications or illnesses 
related to pregnancy such as severe morn- 
ing sickness, the need for prenatal care, 
childbirth, and recovery from childbirth; 
and injuries due to serious accidents includ- 
ing those in the workplace. 

25 See H. Rep. No. 103-8; S. Rep. No. 
103-3. 

26 Id. 

27 Id. 

28If the employer introduces a group 
health plan while an employee is on leave, 
it must give the employee the opportunity 
to participate in the plan on the same terms 
and conditions, including commencement 
time, as active employees. See S. Rep. No. 
103-3. 

29 The employer may require further cer- 
tification verifying the recurrence or onset 
of a serious health condition when so 


claimed. Section 104(c)(3). 

30 Pursuant to S. Rep. No. 103-3, leave 
taken under the act is not deemed a “quali- 
fying event” for purposes of the Consolidated 
Omnibus Budget Reconciliation Act of 1985. 
A qualifying event triggering COBRA cover- 
age occurs when it becomes known that an 
employee is not returning to work and, 
therefore, ceases to be eligible for leave 
under FMLA. 

31 There is one exception to restoration of 
the employee to employment. Section 104(b) 
allows an employer to deny restoration of 
an employee if the employee’s compensation 
is within the highest 10 percent of all 
eligible, salaried employees within 75 miles 
of the employee’s worksite provided that the 
following conditions are met: 1) It is demon- 
strated that denial is necessary to prevent 
substantial and grievous injury to the com- 
pany; 2) the employer notifies the employee 
of its intent to deny restoration of employ- 
ment at the time the employer determines 
such injury; and 3) the employee fails to 
return within a reasonable period after 
receiving this notice. Where abused, FMLA, 
in essence, extends COBRA coverage. 

32 Therefore, the leave provisions of the 
FMLA are “wholly distinct” from the rea- 
sonable accommodation obligations” of 
covered employers under the American With 
Disabilities Act, 42 U.S.C. §12101, et seq. S. 
Rep. No. 103-3. 

33 At the present, California and the Dis- 
trict of Columbia have family and medical 
leave laws providing a maximum of 16 
weeks’ leave over a two-year period for 
employers of 50 or more persons. As the 
FMLA is not intended to alter state laws 
as to leave, it is conceivable that an em- 
ployee under California or D.C. law could 
take all 16 weeks in one 12-month period 
and in the following year look to the FMLA 
for an additional 12 weeks’ leave. 
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CRIMINAL 


The Fifth Amendment and 
Subpoenas Duces Tecum 


he Fifth Amendment to the 

U.S. Constitution ensures 

that no person may be com- 

pelled to incriminate him- 
self or herself. As it relates to oral 
testimony, Fifth Amendment protec- 
tion is easy to apply and is clear: The 
government may compel no person to 
give oral testimony that is likely to 
incriminate him or her. 

When the Fifth Amendment analysis 
is extended to the production of docu- 
ments through subpoenas duces te- 
cum, however, the analysis becomes 
more complicated. State and federal 
agencies use subpoenas duces tecum 
in many contexts, including grand ju- 
ries, tax summonses, and a variety of 
regulatory inspections. 

Fifth Amendment law in this field 
was previously governed by the rule of 
Boyd v. United States, 116 U.S. 616 
(1886). The Boyd rule was premised 
upon the concept of personal privacy, 
and prohibited the compelled disclo- 
sure of private, personal papers and 
effects that were incriminating. Non- 
personal papers, such as corporate docu- 
ments, were not privileged from 
production under Boyd. Boyd estab- 
lished a Fifth Amendment right to 
privacy which prevailed for 90 years. 

Boyd, however, was substantially over- 
turned, sub silentio, in Fisher v. United 
States, 425 U.S. 391 (1976), and subse- 
quent cases. Fisher changed the Fifth 
Amendment focus away from personal 
privacy to an inquiry into whether the 
subpoenaed items (private or not) were 
created under compulsion. Fisher af- 
forded no Fifth Amendment protection 
to personal, private papers whose ac- 
tual creation were not compelled by the 
government. Instead, Fisher addressed 
what the subpoena was actually coerc- 
ing: the act of production of the docu- 
ments themselves. 


Despite Doe and 
Braswell, lower 
courts continue to 
grapple with the 
extent and nature of 
the remnants of 
Boyd, whose privacy 
rationale is still 
being applied 
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Fisher proved a stark change in Fifth 
Amendment law, but was not uni- 
formly followed by the lower courts 
because Fisher did not explicitly over- 
rule Boyd. Two more recent Supreme 
Court cases, United States v. Doe, 465 
U.S. 605 (1984), and Braswell v. United 
States, 487 U.S. 99 (1988), followed 
Fisher, and have further undercut the 
privacy rationale of Boyd. 

Despite these two recent cases, lower 
courts continue to grapple with the 
extent and nature of the remnants of 
Boyd. The Boyd privacy rationale has 
shown itself to be resilient, and a 
number of courts are still applying it 
even after Doe and Braswell. This arti- 
cle summarizes the evolving nature of 
the law which governs compelled pro- 
duction of documents and discusses the 
remaining “privacy right” in the Fifth 
Amendment that some courts have 
continued to apply. 
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The Boyd Rule 

In Boyd, the government compelled 
production of a partnership’s business 
records, which were used in a forfeiture 
trial involving the partners. The Su- 
preme Court held that enforcement of 
the subpoena for the records violated 
the Fifth Amendment.! The Boyd rule 
holds that there is a Fifth Amendment 
privilege protecting an individual 
against compulsory self-incrimination 
through the compelled production of 
personal papers and effects. As the 
Boyd court stated, “any forcible and 
compulsory extortion of a man’s own 
testimony or of his private papers to 
be used as evidence to convict him of a 
crime” would violate the Fifth Amend- 
ment.2 

The Boyd rule simply prohibited gov- 
ernmental subpoenas duces tecum for 
incriminating papers and effects of 
private persons and noncorporate busi- 
ness entities. The Boyd rule remained 
absolute for some 90 years and was 
most recently restated in its undiluted 
form in Bellis v. United States, 417 
U.S. 85 (1974), in which the court 
reaffirmed that the Fifth Amendment 
privilege did not apply to records of a 
collective entity being held in a 
representative capacity. 

Professors LaFave and Israel have 
noted that Boyd imposed a “property- 
oriented view” of the Fifth Amend- 
ment.? Perhaps a better description of 
Boyd is that it was a content-oriented 
view. Boyd looked to the content of the 
records and inquired whether the re- 
cord’s contents were personal, or the 
business records of a sole proprietor- 
ship, rather than those of a collective 
entity such as a corporation. If the 
records were noncorporate, the Fifth 
Amendment forbade the compelled pro- 
duction of these records should they 
incriminate the maker. 


ah 


Boyd’s Sudden Erosion 

The first of several cases eroding 
Boyd occurred in 1976, in Fisher v. 
United States. Fisher permitted the 
government to compel production of 
an accountant’s work papers held by 
the attorney for a taxpayer under in- 
vestigation. The Court held that the 
subpoena did not “compel” the tax- 
payer to do anything, as he was not 
authenticating the records nor vouch- 
ing for their accuracy. Moreover, the 
taxpayer had not been compelled to 
create the records ab initio. The Fisher 
court avoided overturning Boyd explic- 
itly, by skirting the issue of whether 
the Fifth Amendment would have bar- 
red production had the documents 
sought been in the taxpayer’s hands 
rather than held by a third party. 
Fisher, however, did require the com- 
pelled production of an individual’s 
personal papers, contrary to Boyd. 

Fisher changed the nature of the 
Fifth Amendment issue raised by a 
document subpoena. Fisher noted that 
the only thing compelled by the sub- 
poena was the act of producing the 
documents. The content of the papers 
themselves were not covered by the 
Fifth Amendment because they were 
not compelled to be created.4 

The Court shifted the focus to what 
the subpoena actually compelled: physi- 
cal production. The Court held that 
“{t]he act of producing evidence in 
response to a subpoena has communi- 
cative aspects of its own, wholly aside 
from the contents of the papers pro- 
duced.”> Since the subpoena only com- 
pelled the act of production, the sole 
issue was whether that act was in- 
criminating. 

The Court noted that the act of 
production had “communicative as- 
pects” that included tacitly conceding 
the existence of the papers or their 
possession or control by the subpoe- 
naed party, and possibly indicating a 
belief that the papers were those de- 
scribed in the subpoena. Indeed, pro- 
duction might itself authenticate the 
papers. Whether production of docu- 
ments was both communicative and 
incriminating (and thus of concern to 
the Fifth Amendment) would depend 
upon the facts of each particular case.® 

Applying its “act of production” test 
to the facts at hand, the Fisher Court 
held that the production of the account- 
ant’s work papers would not be in- 
criminating. The Court held that 


Fisher’s papers, held by a third party, 
would not be produced by the taxpayer, 
and the government was not relying 
upon the acts of the taxpayer to prove 
the existence or the authentication of 
the documents. As the Court noted: 


The existence and location of the papers are 
foregone conclusions and the taxpayer adds 
little or nothing to the sum total of the 
government’s information by conceding that 
he in fact has the papers. Under these 
circumstances by enforcement of a sum- 
mons “no constitutional rights are touched.” 
The question is not of testimony but of 
surrender.” 


Accordingly, the production of the 
work papers were insufficiently com- 
municative and incriminating to in- 
voke the Fifth Amendment. 

After Fisher, the law appeared to 
give little concern for the content of 
documents subpoenaed, so long as the 
creation of that content was not itself 
compelled. Lower courts, interpreting 
Fisher, made clear that 90 years of the 
Boyd analysis did not die easily, how- 
ever. Most lower courts continued the 
Boyd inquiry of looking to the contents 


of the documents rather than focusing 
on whether the act of production was 
incriminating. For example, in In re 
Grand Jury Subpoena Duces Tecum 
dated April 23, 1981, 657 F.2d (2d Cir. 
1981), corporate officers refused to pro- 
duce pocket calendars because they 
were private papers. The court’s analy- 
sis focused primarily on whether the 
entries in the calendars were for busi- 
ness or private life, a content-based 
inquiry also applied by other courts 
after Fisher.® 

In one example eight years after 
Fisher, the district court in Jackson- 
ville refused to enforce a subpoena for 
voluntarily created documents, apply- 
ing “[t]he central teaching of Boyd. . . 
that the seizure of one’s private books 
and papers to be used in evidence 
against one is not substantially differ- 
ent from compelling one to be a witness 
against one’s self.”? 

The U.S. 11th Circuit, as recently 
as 1991, has joined these and other 
courts in refusing to concede the death 
of Boyd.!° The hesitancy of lower courts 
to abandon Boyd stemmed from the 
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implicit manner in which the Supreme 
Court undercut Boyd in Fisher. The 
Supreme Court clarified this ambigu- 
ity in two later cases. 


Clarifying the Fifth Amendment 
in Doe and Braswell 

The Supreme Court’s next occasion 
to fully discuss Fisher occurred in 
United States v. Doe, 465 U.S. 605 
(1984). In that case, a federal grand 
jury served subpoenas upon a sole 
proprietorship for records of the pro- 
prietorship. Applying Fisher, the dis- 
trict court supervising the grand jury 
quashed the subpoenas as to almost all 
the records, finding that the “act of 
production” would involve testimony. 
The court of appeals affirmed, holding 
that the records were privileged under 
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Boyd as records of a sole proprietor- 
ship, and also that the act of producing 
them would be incriminating because 
the act of production would authenti- 
cate the records.!! 

The Supreme Court affirmed in Doe. 
Doe is more important for its reasoning 
rather than the holding itself. The logic 
of the opinion makes clear that the 
Boyd rule was overturned, or at least 
wounded fatally, by Fisher. 

Justice Powell, writing for the major- 
ity, rejected in short order the appel- 
late court’s conclusion that the records 
were privileged as private records of a 
sole proprietorship. Justice Powell, 
quoting Fisher, noted, “the preparation 
of all of the papers sought in [this case] 
was wholly voluntary, and they cannot 
be said to contain compelled testimo- 
nial evidence either of the [subject] or 
of anyone else.”!2 Since the subpoe- 
naed party did not contend that he 
prepared the documents involuntarily 
or that the subpoena would force him 
to restate, repeat, or confirm the truth 
of their contents, the records were 
simply not privileged under the Fifth 
Amendment. Distilling this holding into 
a footnote, the Doe opinion held, “ilf 
the party asserting the fifth amend- 
ment privilege has voluntarily compiled 
the document, no compulsion is pre- 
sent and the contents of the document 
are not privileged.”!9 

This holding, which sprouted in 
Fisher and grew to fruition in Doe, is 
a startling change in Fifth Amendment 
analysis. To emphasize it, Justice O’Con- 
nor filed a concurring opinion noting 
explicitly that Boyd, dead after Fisher, 
was now interred for good.!4 

Having dispatched Boyd, Justice Pow- 
ell explained how the new Fifth Amend- 
ment jurisprudence should apply. The 
act of production becomes the focus. 
The Doe opinion noted that both lower 
courts found the act of producing the 
documents to involve testimonial self- 
incrimination. In short, the act of pro- 
duction would have caused the subject 
to admit that the records existed, that 
they were in his possession, and that 
they were authentic.!5 The Court in 
Doe declined to overturn the finding of 
both lower courts that the act of pro- 
duction was incriminating. Thus, the 
subpoena was properly quashed as the 
government had not come forth with 
an offer of act of production use immu- 
nity. 

The holding in Doe also shows the 


limits upon the “foregone conclusion” 
rationale of Fisher, in which the act of 
production was held not to have any 
communicative significance of its own 
if the documents’ existence were a 
foregone conclusion. The Court in Doe, 
without much hesitation, refused to 
adopt the “foregone conclusion” argu- 
ment urged upon it by the govern- 
ment.16 

The Supreme Court’s next decision 
which casts light in this area was 
Braswell v. United States, 487 U.S. 99 
(1988). In that case a subpoena was 
issued to a family corporation, request- 
ing corporate records, in which the 
records custodian was also the primary 
corporate officer. Under the “collective 
entity” doctrine, which predated Boyd, 
corporations have no Fifth Amendment 
rights. The custodian in Braswell ar- 
gued that, despite the “collective entity 
doctrine,’ he would be personally in- 
criminated by turning over the corpo- 
rate records. Because the family 
corporation was so small, the custodian 
(a family member) feared he personally 
would be incriminated by complying 
with the subpoena. The Court rejected 
this argument, and held that the corpo- 
rate entity doctrine applied regardless 
of the corporation size. The fact that it 
was a one-person corporation was ir- 
relevant because the corporate form 
could not be disregarded. If the content 
of the records produced by the custo- 
dian implicated the custodian, the Fifth 
Amendment afforded no remedy.!? 

The Braswell Court, closely divided 
5-4, did not ignore the Fifth Amend- 
ment, however. The majority was care- 
ful to hold that the custodian’s act of 
production (as opposed to the content 
of documents) would not, and could 
not, incriminate him personally.!® The 
government conceded, as it had to, that 
it could make no evidentiary use of the 
“individual act” of production against 
the individual, although the records’ 
contents could be used against the 
individual. The entity fiction would 
protect the custodian from personally 
being incriminated by the fact that he 
produced the documents. 

Braswell is notable for three reasons. 
First, it affirms the change in focus 
developed since Fisher. The “privacy” 
interest in one’s personal papers and 
effects will currently not command a 
majority at the U.S. Supreme Court. 
Most importantly, Braswell emphasized 
Doe’s teaching that in Fifth Amend- 
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ment subpoena cases, the act of pro- 
duction itself must be examined to 
determine if it involves testimonial 
incrimination. Finally, Braswell estab- 
lishes with certainty that all corporate 
documents, held by whomever, are un- 
protected by the Fifth Amendment. 


The Future of Fifth 
Amendment Jurisprudence 

The change in the law ordained by 
Fisher does not remove the Fifth Amend- 
ment as a control on the subpoena 
power, however, because in many cases 
the compelled production of documents 
will indeed have testimonial signifi- 
cance. Lower courts will be left to 
decide whether the act of producing 
personal papers is a “foregone conclu- 
sion” as in Fisher, or is testimonial, as 
in Doe. The results of these cases differ 
as much as the factual scenarios pre- 
sented.!9 

The incriminating nature of the act 
of production will often be due to the 
resulting authentication of the pro- 
duced documents. Thus, issues will 
arise concerning whether the party 
commanding production can authenti- 
cate the document through means other 
than the act of production, such as 
through handwriting exemplars or 
other witnesses aware of the creation 
and storage of the documents. Of 
course, the Fifth Amendment will still 
bar production of documents whose 
very existence establish a crime, such 
as drug ledgers, and any document 
whose mere possession by the subpoe- 
naed party is a crime. The production 
of these documents, in almost every 
such case, would be incriminating. 

In addition to the authentication 
issue, another matter which will be the 
subject of much litigation concerns the 
act of production use immunity. The 
Supreme Court discussed this in both 
Doe and Braswell. The question liti- 
gated will be the extent to which the 
act of production use immunity, if 
granted by the prosecutor, results in 
“tainted testimony.” Prosecutors and 
defense lawyers are well aware of the 
procedure under Kastigar v. United 
States, 406 U.S. 441 (1972), in which 
a court determines if a defendant’s 
prior immunized testimony or its fruits 
are being used against the defendant. 
The Kastigar issues concerning the act 
of production immunity are nettlesome, 
to say the least. The change in the law 
in this area, coupled by the Supreme 


Court’s discussion of these issues in 
Doe and Braswell, means that lower 
courts, prosecutors, and defense coun- 
sel will be entering this thicket more 
frequently. 

Another difficult question which will 
arise after Doe and Braswell is whether 
a document is “corporate” or “personal.” 
For example, in the recent savings and 
loan “looting” cases occurring nation- 
ally, prosecutors and defense lawyers 
have battled over whether invoices for 
personal items purchased by bank offi- 
cers, allegedly paid for with bank funds, 
were personal or bank documents. Like- 
wise, courts supervising grand juries 
will have to decide what questions a 
prosecutor may ask a corporate target/ 
custodian when appearing before a 
grand jury to produce records as re- 
quired by Braswell. Under Braswell, 
the corporate custodian may be forced 
to appear without immunity. 

The Fifth Amendment has protected 
Americans from compelled incrimina- 
tion since the 18th Century. Its refor- 
mulation in the subpoenaed documents 
context under Fisher furthers the salu- 
tary protections of the amendment, but 
with a different analytical approach. 
This new approach will continue to 
evolve and promises to be heavily liti- 
gated. 
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n all forms, a foreign sales corpo- 
ration (FSC) permits a taxpayer 
to obtain a reduced income tax 
rate on export profits. This is 
generally accomplished by exempting 
a portion of the export profits earned 
by the FSC from federal income taxa- 
tion. Therefore, much like a “C” corpo- 
ration, it will generally be more 
expensive to incur taxes at the FSC 
level and, later, have those profits 
eventually taxed to the ultimate indi- 
vidual shareholders. As a result, where 
available, consideration needs to be 
given to an “S” corporation, or to a 
partnership or sole proprietorship 
where appropriate. In addition, the use 
of an interest-charge domestic interna- 
tional sales corporation (I/C DISC) must 
be analyzed, although this export in- 
centive operates more as a deferral of, 
rather than reduction in, income taxes.! 

An FSC is a corporation created or 
organized in a qualifying U.S. posses- 
sion or under the laws of a country 
that has an exchange of information 
agreement or tax treaty with the United 
States with effective information ex- 
change provisions. It may have no 
more than 25 shareholders, although 
the sole shareholder is often the manu- 
facturer or distributor with which it is 
affiliated, and it may not issue pre- 
ferred stock. During the taxable year, 
an FSC must maintain an office (gener- 
ally evidenced by a lease of a portion 
of the offshore management company’s 
own space) and a set of permanent 
records (quarterly and annual finan- 
cial statements and final invoices or 
summaries of them or statements of 
account) both in a qualifying jur- 
isdiction and in the United States. Its 
board of directors must include at least 
one person who is not a resident in the 
United States. A timely FSC election 
must be filed (within the 90-day period 
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satisfy both foreign 
management and 
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preceding the beginning of the tax year 
for which the election is to be effective 
or within 90 days after the beginning 
of a newly formed FSC’s taxable year). 
Finally, the FSC cannot at the same 
time be a member of a controlled group 
of corporations which includes an I/C 
DISC or a “small” FSC.? A “small” FSC 
is an FSC that otherwise meets the 
above requirements but which may 
derive FSC benefits as to only $5 
million of qualifying gross receipts (al- 
though the highest gross profit items 
may be selected). Importantly, a small 
FSC need not comply with certain 
restrictive foreign management and 
foreign economic process requirements 
which are otherwise applicable and are 
discussed below.? 

An FSC may operate on a buy-sell 
or commission basis with a related 
party (its related supplier) or it may 
operate independently, buying from and 
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selling to unrelated parties. The gross 
receipts for which FSC benefits are 
available (foreign trading gross re- 
ceipts) are generally those from the 
sale of certain property manufactured 
in the United States, held for sale for 
direct use, consumption, or disposition 
outside the United States and no more 
than 50 percent of the fair market 
value of which is attributable to im- 
ported articles. Benefits also extend to 
other property produced or grown in 
and to certain leases of property to be 
used outside the United States, and for 
certain services (including construc- 
tion services for projects located or 
proposed for location outside the United 
States).4 

When determining the amount of a 
commission to be paid the FSC by a 
related supplier or the price at which 
a related supplier may sell goods to the 
FSC, the taxable income of the FSC 
and the related supplier is based upon 
a transfer price which would allow the 
FSC to derive taxable income 
attributable to the sale in an amount 
which does not exceed the greatest of: 
1) 1.83 percent of the foreign trading 
gross receipts derived from the sale of 
the export property (but not greater 
than twice the amount determined un- 
der the next rule); 2) 23 percent of the 
combined taxable income (gross re- 
ceipts less cost of goods sold less all 
direct and indirect expenses) of the 
FSC and the related supplier 
attributable to the foreign trading gross 
receipts from the sale of such property; 
or 3) taxable income based upon the 
sales price actually charged (but sub- 
ject to the intercompany pricing rules 
of Code §482). The transfer price deter- 
mined under the first two rules (the 
Administrative Pricing Rules) are safe 
harbors which are intended to approxi- 
mate arm’s-length pricing. The use of 
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these methods may not be the subject 
of a Code §482 reallocation, even if the 
FSC is only a “paper” entity with little 
(if any) substance.5 

Once the amount of gross income of 
the FSC attributable to qualifying sales 
(foreign trade income) is determined 
under the Administrative Pricing Rules 
or Code §482 (or from purchases and 
sales to and from unrelated parties), 
the portion that is exempt from federal 
income tax depends upon the transfer 
pricing method used. Where the FSC 
purchases from an unrelated party or 
is able to use the Code §482 method, 
30 percent is exempt (32 percent to the 
extent of noncorporate ownership). Al- 
ternatively, where the FSC uses the 
Administrative Pricing Rules, 15/23 is 
exempt (16/23 to the extent of noncor- 
porate ownership).6 Essentially, 
therefore, where the FSC uses the 23 
percent Administrative Pricing Rule 
and is owned by another corporation 
(as will often be the case), 15 percent 
of the FSC’s taxable income is exempt 
from tax (i.e., the product of 23 percent 
and 15/23), and the tax benefit is 
merely a function of multiplying this 
amount by the statutory tax rate. Code 
§921(d) treats the remaining nonex- 
empt income as generally subject to 
U.S. income tax where the Administra- 
tive Pricing Rules are used, as it is in 
many cases where there are transac- 
tions with unrelated parties or the 
Code §482 method is used unless the 
FSC is truly not engaged in a USS. 
trade or business. The FSC may also 
derive other types of income, and care 
must be paid to how such income will 
be taxed. For example, stated or un- 
stated carrying charges resulting from 
payments made by a customer after 
the end of the normal payment period 
(generally, 60 days) result in “interest” 
income taxable in full to a buy-sell FSC 
or which reduces the FSC benefits of a 
commission FSC.’ 

Thereafter, under Code §245(c), dis- 
tributions to domestic corporations out 
of earnings and profits determined un- 
der the Administrative Pricing Rules 
or attributable to the portion of exempt 
foreign trade income otherwise deter- 
mined, is eligible for a 100-percent- 
dividends-received deduction. The 100- 
percent deduction also extends to all 
other effectively connected foreign trade 
income. The normal rules of Code §301 
govern distributions to an individual. 
Special rules apply to tax nonresident 


and foreign corporate shareholders.® 
The taxability of distributions from 
other earnings and profits vary. 

What then is the mystery or per- 
ceived complexity of the FSC? It lies 
in the fact that an FSC (other than a 
small FSC) must also satisfy both 
foreign management and foreign eco- 
nomic process requirements. However, 
this does not mean full management 
or clerical staff need generally be set 
up offshore. An onshore FSC is not only 
possible, but is the type most often 
encountered by the Florida practi- 
tioner. 

The foreign management require- 
ments are met if: 1) All meetings of 
directors and all shareholder meetings 
that are formally convened take place 
outside the United States; 2) the FSC’s 
principal bank account is maintained 
outside the United States at all times 
during the taxable year; and 3) the 
disbursement of cash dividends, legal 
and accounting fees, and salaries of 
officers and directors are made out of 
the FSC’s principal foreign bank ac- 
count.? As the location of a meeting is 
determined under Treasury Regula- 


tions §1.924(c)-1(b) by the location of 
the persons exercising a majority of 
voting power (including proxies), trips 
offshore are often either at a minimum 
or nonexistent. Where the local law 
permits, actions taken by written con- 
sent without a meeting are not counted 
as a meeting even if the individuals are 
present in the United States. Thus, 
there is substantial flexibility in meet- 
ing this requirement. As to the pay- 
ment of dividends, etc., Treasury Regula- 
tions §1.924(c)-1(d) liberalizes the 
method of payment and provides means 
by which to correct certain errors. For 
example, legal and accounting fees, 
and the salaries noted can be paid by 
a related person and reimbursed by the 
FSC before the tax return due date 
(including extensions) and, under a 
“good faith” exception, possibly reim- 
bursed even later. Dividends (but not 
the other disbursements) can be netted 
against amounts owed to the FSC by 
its related supplier (e.g., commissions) 
through book entries. Essentially, es- 
pecially in the case of a commission 
FSC, much of the compliance with the 
above requirements are once-a-year 
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activities. 

To meet the foreign economic process 
requirements, the FSC or its agent 
acting under a contract (e.g., its related 
supplier and/or the foreign manage- 
ment firm utilized) must participate 
outside the United States in the solici- 


tation (other than advertising), the 
negotiation, or the making of the con- 
tract relating to the transaction (the 
sales activities tests), and the foreign 
direct costs incurred by the FSC in the 
five following cost categories 
attributable to a transaction must equal 
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or exceed 50 percent of the total direct 
costs incurred by the FSC attributable 
to the transaction or, alternatively, 85 
percent of the FSC’s total direct costs 
attributable to two of the five cost 
categories (the foreign direct cost test). 
These cost categories are: 1) advertis- 
ing and promotion; 2) processing of 
customer orders and arranging for de- 
livery of the export property; 3) 
transportation from the time of acqui- 
sition by the FSC (or, in the case of a 
commission relationship, from the be- 
ginning of such relationship) to the 
delivery to the customer; 4) the deter- 
mination and transmittal of the final 
invoice or statement of account and the 
receipt of payment; and 5) the assump- 
tion of credit risk.!° Fortunately, rules 
are provided to permit both the sales 
activities test and the foreign direct 
cost test to be applied on the basis of 
different groups of items and not on a 
transaction-by-transaction basis; for ex- 
ample, grouping by product or product 
line, customer, contract, or product line 
within a customer or contact group- 

In order to use the Administrative 
Pricing Rules to determine an FSC’s 
(or even a small FSC’s) profit, the FSC 
or small FSC (or a person, such as the 
related supplier, under contract) must 
perform all of the sales activities and 
the activities in the above five cost 
categories relating to the transaction 
or group of transactions, if performed 
at all. For this purpose, it is im- 
material whether these activities are 
performed within or outside the United 
States. However, if the activities are 
performed by a related supplier, the 
FSC must reflect the costs on its books 
and use them in determining combined 
taxable income, and the related sup- 
plier must be reimbursed. A special 
election may be made to simplify com- 
pliance.!2 

Although these requirements may 
seem oppressive, they need not be. The 
regulations are generally liberal in 
their approach. For example, with re- 
gard to the sales activities test, not 
only will actual meetings outside the 
United States to solicit, negotiate, or 
contract business count, but so will 
meetings in the United States followed 
by the mailing of a brochure from the 
FSC’s foreign “office” (generally, upon 
instruction from the U.S. office to the 
foreign management firm).!% Addition- 
ally, with regard to the foreign direct 


cost test, because, in the case of a 
commission FSC, transportation is de- 
fined as the movement or shipment of 
export property during the period when 
the related supplier has title, bears 
risk of loss, or insures the property 
during shipment but the commission 
relationship begins (even if it begins 
after the property leaves the U.S. cus- 
toms territory), shipments by the 
related supplier FOB destination, CIF, 
Ex Ship, or Ex Quay would qualify the 
transportation costs incurred as en- 
tirely foreign.!4 Thus, assume an FSC 
enters into an agreement with its re- 
lated supplier under which it earns a 
commission on qualifying export sales 
by the related supplier, all of which 
fall into a single product line grouping, 
and the commission relationship be- 
gins outside the U.S. customs territory. 
If all of the related supplier’s export 
sales are FOB its U.S. plant, but its 
sales to one customer are FOB its 
foreign destination then, because the 
commission relationship only begins 
outside the U.S. customs territory, the 
only transportation costs the FSC in- 
curs are those of the FOB destination 
sale, and those are all foreign as they 
are attributable to transportation out- 
side the United States.15 


Conclusion 

The FSC is a means to reduce corpo- 
rate income taxes attributable to ex- 
port profits. As tax rates increase, its 
benefits must be further considered. 
While the initial and annual require- 
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ments for compliance are not simple 
(and this article could only generalize 
the same), they can be made palatable 
by assisting the client in initially es- 
tablishing procedures and drafting 
agreements that will qualify export 
sales. Finally, if implemented, annual 
compliance audits should be performed 
to ensure that the intended benefits 
are obtained. 


1 An I/C DISC is a domestic corporation 
which affords the shareholder the ability to 
defer income taxes on substantially all of 
the income attributable to export profits of 
$10 million or less, provided the DISC 
meets strict qualifying requirements. See 
Code §§991-997. There is often difficulty in 
obtaining for the shareholder the long-term 
use of the DISC’s funds without subjecting 
such shareholder to taxation. Furthermore, 
even when all the requirements can be met, 
the “cost” thereof is the payment of an 
annual interest charge on the shareholder’s 
deferred tax liability, i.e., on the tax due as 
if the accumulated income were distributed. 
In the case of an individual, the interest 
charge is nondeductible. The value of the 
deferral obtained and the interest “cost” 
should be compared with the FSC’s perma- 
nent tax savings. 

2 Code §§922 and 927 and the regula- 
tions thereunder describe in detail the vari- 


ous requirements for qualification. In cer- 
tain instances, the regulations liberalize the 
statutory requirements. For example, al- 
though invoices or statements of account 
are required to be kept at the FSC’s foreign 
office, they may be kept on disk or in certain 
other convenient forms. See Treas. Reg. 
§1.922-1(i), Q&A 14. 

3 Code §922(b) and Treas. Reg. §1.921- 
2(b), Q & A 3. A small FSC either itself or, 
more likely, through a related party, must 
still perform certain activities in order to 
use certain safe harbor pricing rules in 
determining its profits on or commission 
from export sales. However, these activities 
may be performed in the United States. 
Treas. Reg. §1.925(a)-1T(b)(2)(ii). 

4 Code §927(a) and Treas. Reg. §1.927(a)- 
1T. 

5 Code §925(a), (b), and (d), and Treas. 
Reg. §1.925(a)-1T(a)(1) and (c). 

§ Code §§921(a) and 923(a). Before deter- 
mining the amount of income that is exempt 
from tax, the FSC’s gross income is reduced 
by deductions attributable thereto. See 
Treas. Reg. §1.925(a)-1T(f) Examples. 

7 Treas. Reg. §1.927(d)-1(a). 

8 Code §926(b). 

9 Code §924(c). 

10 Code §924(d). 

11 Treas. Reg. §§1.924(d)-1(c)(5) and -1(e). 

12 Treas. Reg. §1.925(a)-1T(b)(2)(ii). 

13 Treas. Reg. §1.924(d)-1(c)(1). 

14 Treas. Reg. §1.924(e)-1(c). 

15 Treas. Reg. §1.924(e)-1(c) Example (3) 
adapted. 
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FAMILY LAW 


The Marital Home—Will It Come 
Back to Haunt You? 


he marital home is fre- 

quently the most substantial 

asset in a marital estate. Its 

useanddistributionis, there- 
fore, one of the most important aspects 
of a dissolution of marriage action. 
This article will address the current 
status of the law with respect to the 
equitable distribution of the marital 
home and its use as an element of 
support.! 

In a dissolution of marriage action, 
a court with appropriate jurisdiction? 
“shall distribute between the parties 
the marital assets and liabilities in 
such proportions as are equitable.”3 It 
is therefore the court’s duty to distrib- 
ute equitably the marital assets and 
liabilities, provided that such relief is 
sought by at least one of the parties.* 
How, then, should a marital residence 
be equitably distributed when it is 
jointly owned by the parties? 

Initially, it must be noted that there 
are two aspects of this important mari- 
tal asset—its ownership and its use. 
Both issues are distinct. How those 
issues are addressed, or the failure to 
address the issues, will have a far- 
reaching, long-term effect upon the 
parties and potentially upon the attor- 
neys representing the parties. 

The equitable distribution of marital 
assets is an area ripe for the creativity 
of an attorney. While the distribution 
must be done in some type of fair 
manner,® the goal “to do equity” can 
be accomplished by cross-awards of 
jointly held property,® through the liqui- 
dation of assets and the distribution 
of cash, a combination of both, or a 
distribution scheme which provides for 
the immediate distribution of all or 
some of the nonliquid marital assets 
to one spouse with that spouse being 
obligated to make installment pay- 
ments over time to the other spouse.’ 


Both the former 
spouses and their 
attorneys must 
make sure they 
understand all of 
the ramifications of 
the marital home 
being retained 


by Robert J. Merlin 


Let us assume that the goal is to 
preserve the marital home so that one 
or both of the parties will continue to 
own it after a final judgment dissolving 
the marriage is entered.® 

The marital home can be equitably 
distributed in any of the following 
ways:? 

¢ One spouse receives title to the 
home.!° In exchange, the other spouse 
receives a cross-award of other marital 
assets for a comparable value;!! 

¢ One spouse receives title to the 
home. In exchange, that spouse is re- 
quired to make payment to the other 
spouse of some amount of money, de- 
pending upon the equitable distribution 
of the other marital assets;!2 

¢ Title to the home remains in joint 
names with the understanding between 
the parties that the home will be sold 
as quickly as economically feasible with 
the net proceeds from the sale being 
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divided between the parties pursuant 
to an equitable distribution scheme;!3 

¢ Title to the home remains in joint 
names with the understanding between 
the parties that the home will be sold 
at some specified future date or upon 
the occurrence of a specified event, 
with the net proceeds from the sale 
being divided between the parties pur- 
suant to an equitable distribution 
scheme;!4 or 

¢ The home is partitioned pursuant 
to F.S. Ch. 64, resulting in a “distress” 
sale to the highest bidder at a court- 
directed sale. 

It should be noted that while the 
parties can equitably distribute the 
title to the marital home and the 
liability for any mortgages on it, such 
equitable distribution may be of little 
practical effect if a mortgage exists on 
the home for which the parties are 
jointly liable. If the home is equitably 
distributed to one spouse, both spouses 
will likely remain liable on the mort- 
gage.15 The possibility of a party 
defaulting on the obligation to pay the 
mortgage or filing for bankruptcy pro- 
tection should be taken into considera- 
tion when negotiating whether title to 
the marital home should be transferred 
from one spouse to the other. 

For the financial benefit of the par- 
ties, everything possible should be done 
to avoid a partition. Such a sale will, 
under normal circumstances, result in 
the lowest sales price of all of the 
alternatives. While there may be a 
ready, willing, and able buyer, the 
buyer knows that the seller has no 
choice but to sell. An intelligent buyer 
will take advantage of that situation 
and bid as little as possible for the 
property. 

The distribution of the marital home 
to one spouse in exchange for a cross- 
award of other marital assets can only 


be done if there are other marital 
assets of a comparable value. In addi- 
tion, very serious consideration must 
be given to the ability of the spouse 
receiving the house to carry its ex- 
penses either permanently or until it 
can be sold. The award becomes very 
hollow if it is lost in a foreclosure, 
returned to the mortgagee through a 
deed in lieu of foreclosure, or the party 
is forced to file for bankruptcy protec- 
tion. 

Whether a distribution of the mari- 
tal home to a spouse can be made in 
exchange for a payment of some amount 
of cash will obviously depend upon the 
ability of the spouse making the cash 
payment to meet the obligation. If the 
cash payment is to be made over time, 
consideration must be given to the 
payment of interest on those periodic 
payments. Although the award of in- 
terest is within the discretion of the 
court,!6 an award is necessarily deval- 
ued if the payor spouse is permitted to 
make payments over time without in- 
terest. An award without interest may 
result in a substantial reduction of 
value over time. The present value of 
the award should therefore be consid- 
ered at the trial or at the time of 
negotiating a settlement. 

If the marital home remains in joint 
names after the dissolution of the mar- 
riage, title to the property automatically 
changes by operation of law so that the 
parties no longer own it as tenants by 
the entireties but as tenants in com- 
mon.!? This creates new rights and 
responsibilities, dependent upon the 
parties’ particular circumstances. 

As a general rule, tenants in com- 
mon are obligated to pay one-half of all 
expenses associated with their com- 
monly owned property, including 
mortgage payments, insurance, taxes, 
and necessary repairs. !8 The cotenants 
also are entitled to share the rents 
received from the property.!9 While 
these are straightforward concepts, the 
rules change slightly when one party 
has possession of the property. 

The court has jurisdiction to award 
exclusive possession of the marital 
home to one of the spouses for the 
benefit of that spouse and/or the minor 
children.?° Of course, the parties have 
the right contractually to enter into 
such an agreement as well. A court 
award of exclusive possession must be 
directly related to a support obligation 
or the temporary need to preserve the 


asset?! 
Courts, in recognizing the trauma 
suffered by children of a dissolved 
marriage, have tried to avoid com- 
pounding the trauma further by 
awarding exclusive possession of the 
marital home to the primary custodial 
parent.22 In fact, although the failure 
to award exclusive possession to the 
custodial parent is not always error, 
exclusive possession is awarded so fre- 
quently when there are minor children 
that it has become a generally accepted 
principle of law.?3 The exclusive pos- 
session of the marital home then 
becomes an element of support.?4 
When ordered by the court,?° exclu- 
sive possession must terminate upon 
the youngest child reaching the age of 
majority2® or upon the cotenant in 
possession remarrying.2? When exclu- 
sive possession is given by agreement 
between the parties, it will terminate 
as provided in the agreement or upon 
the youngest child reaching the age of 
majority.28 The exclusive possession 
given by agreement between the par- 
ties will not necessarily terminate upon 


the cotenant in possession remarry- 
ing.29 The court will look at the 
intention of the parties to determine 
whether the exclusive possession was 
given for some reason other than just 
for support. Care must be taken to 
provide in a property settlement agree- 
ment the circumstances under which 
exclusive possession of the marital 
home will terminate. 

If a party has exclusive possession 
of the marital home, should that party 
be liable to the nonpossessory party for 
the fair rental value of the property? 
Such an obligation can be provided in 
a settlement agreement,2° although 
that is not the typical situation. If the 
exclusive possession is an element of 
support, the possessory former spouse 
will not be liable to the nonpossessory 
former spouse for the fair rental value 
of the property unless the court or 
agreement specifically provides other- 
wise.?! 

What if exclusive possession is not 
described as an element of support or 
possession of the marital home is not 
even addressed? The common law on 
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cotenancy will then control. The gen- 
eral rule is that a nonpossessory 
cotenant cannot recover the fair rental 
value of the property from the posses- 
sory cotenant unless it is shown that 
the possessory cotenant is holding the 
property adversely or as a result of an 
ouster,32 coupled with the possessory 
cotenant communicating its claim for 
exclusive possession to the nonposses- 
sory cotenant.?3 An exception to this 
rule was established by the Florida 
Supreme Court in Barrow v. Barrow, 
527 So. 2d 1373 (Fla. 1988). If the 
possessory cotenant seeks contribution 
from the nonpossessory cotenant for 
sums expended by the possessory cote- 
nant for the preservation or improve- 
ment of the property, the nonpossessory 
cotenant may be entitled to a set-off 
against such claim for the reasonable 
rental value of the property which 
exceeds the possessory cotenant’s pro- 
portionate ownership interest in the 
property.34 Thus, the rule is: 

1) Is exclusive possession an element 
of support? If so, the nonpossessory 
cotenant has no claim for the fair 
rental value of the property. If not, 

2) is the exclusive possession a result 
of an ouster?°5 If so, the nonpossessory 
cotenant has a claim for the fair rental 
value of that portion of the property 
which exceeds the possessory cotenant’s 
proportionate interest in the property.%6 
If not, the nonpossessory cotenant has 
no claim for the fair rental value of the 
property, unless 

3) the possessory cotenant sought 
contribution for sums expended for the 
preservation or improvement of the 
property. If not, the nonpossessory co- 
tenant has no claim for the fair rental 
value of the property. If so, the nonpos- 
sessory cotenant has a claim for the 
fair rental value of that portion of the 
property which exceeds the possessory 
cotenant’s proportionate interest in the 
property.°” 

Perhaps the most important issue 
with respect to the marital home is 
who should be responsible for the ex- 
penses incurred for the principal and 
interest on the mortgages on the home, 
taxes, insurance, repairs, maintenance, 
and improvements to the home. Par- 
ticular attention must be paid to this 
issue because of its potentially unfore- 
seen financial effect upon the parties. 

As cotenants, the parties are, under 
normal circumstances, equally liable 
for the maintenance of their ownership 
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Giving exclusive 
possession of the 
home as an element 
of support may be a 
utopian goal, but 
can the parties 


afford it? 


interest in the home.®® The court may 
order one party to be liable for more 
than his or her share of the expenses, 
but a basis for such order must appear 
in the record®? and it must be expressly 
provided in the final judgment.*° Oth- 
erwise, this right to reimbursement is 
written into all final judgments*! and 
agreements,*? even if they are silent 
on the issue.*% This is based upon the 
theory that by operation of law, one 
party may not be ordered to build up 
the equity of the other party.*4 In fact, 
even where the possessory cotenant 
has been ordered to pay the expenses, 
this has been interpreted as only order- 
ing the initial payment and not even 
addressing the issue of ultimate re- 
sponsibility.45 

The expenses subject to reimburse- 
ment are principal‘® and interest*’ 
payments on mortgages, taxes,*® insur- 
ance,*? repairs,59 maintenance,®! and 
improvements.52 The claims must be 
reasonable and necessary.®? It is sug- 
gested that the paying cotenant retain 
all invoices and bills, and take photo- 
graphs to provide justification for the 
expenses. The credits are given after 
the property is sold,54 which could 
result in a substantial delay between 
a paying cotenant incurring expenses 
and receiving a reimbursement. 

The reimbursement of expenses can 
result in a substantial liability to the 
nonpaying cotenant or a reduction in 
the funds which are expected to be 
received from the sale of the home. The 
reimbursement can also result in what, 


in effect, is a double recovery for the 
possessory cotenant. For instance, if a 
cotenant possesses the home as an 
element of support and receives child 
support and/or alimony from the non- 
possessory cotenant, the cost of 
maintaining the home, i.e., mortgage, 
maintenance, repairs, insurance, and 
taxes, is considered in calculating the 
amount of support needed. By obtain- 
ing a reimbursement of one-half of the 
expenses associated with the home 
when it is sold, the possessory cotenant 
will not only recover his or her share 
of the expenses through support, but 
will recover at least that much again 
from the reimbursement. However, the 
courts have continuously overlooked 
this issue by holding that the support 
and maintenance issues are separate,®5 
and one has nothing to do with the 
other. 


Conclusion 

During the marriage, the marital 
home probably was the scene of many 
happy times. After a dissolution of that 
marriage, it can become a haunted 
house, nothing but a nightmare for the 
unwary. Both the former spouses and 
their attorneys must make sure that 
they understand all of the ramifica- 
tions of the former marital home being 
retained. The immediate ability to main- 
tain the property must be considered. 
Giving exclusive possession of the home 
as an element of support may be a 
utopian goal, but can the parties afford 
it? If one party has possession, can 
that party afford to pay the associated 
expenses to maintain it? Can a party 
afford to wait until the property is sold 
before being reimbursed for a portion 
of those expenses? Should the posses- 
sory party be entitled to receive both 
support and the eventual reimburse- 
ment? Careful planning can avoid a 
nightmare and result in pleasant 
dreams of happier days to come. 

1It will be presumed that the marital 
home is jointly owned by the parties and 
that the funds for its purchase and all 
subsequent payments with respect to the 
mortgage, maintenance, and repairs come 
from marital assets. The issue of special 
equity will not be addressed herein. See F.a. 
Stat. §61.075; Robertson v. Robertson, 593 
So. 2d 491 (Fla. 1992). 

2 Proper service must be obtained before 
a court can have jurisdiction to distribute 
equitably the parties’ marital assets. Stef- 
fens v. Steffens, 593 So. 2d 1156 (Fla. 2d 
D.C.A. 1992); Burton v. Burton, 448 So. 2d 
1229 (Fla. 2d D.C.A. 1984). 


3 


3 Fra. Stat. §61.075(1) (emphasis added). 

4 Absent a pleading seeking the equitable 
distribution of marital property, the parties 
must remain as tenants in common of the 
property after the marriage is dissolved. Hu 
uv. Ting Yi-Hu, 4382 So. 2d 1389 (Fla. 2d 
D.C.A. 1983). 


5 Canakaris v. Canakaris, 382 So. 2d 
1197 (Fla. 1980). 


6 Tronconi v. Tronconi, 466 So. 2d 203 
(Fla. 1985). 

7 Rodriguez v. Rodriguez, 550 So. 2d 16 
(Fla. 3d D.C.A. 1989). 

8 The practical consideration of whether 
one or both of the parties can afford to keep 
the home is an issue which cannot be 
treated lightly and should not be over- 
looked. Based upon the statistics that 
parties, especially women, frequently are 
worse off financially after a dissolution of 
marriage, see 1990 Report of Florida Su- 
preme Court Gender Bias Study Commission, 
it may not be in the best interest of either 
of the parties to retain the marital home. 
An alternative disposition, such as to sell 
or rent the house, should then be explored. 
An appropriate financial analysis must be 
completed before determining how to han- 
dle this issue. 

9 The tax consequences of the particular 
method should be considered. Blythe v. 
Blythe, 592 So. 2d 353 (Fla. 4th D.C.A. 
1992); Werner v. Werner, 587 So. 2d 473 
(Fla. 3d D.C.A. 1991); Gentile v. Gentile, 555 
So. 2d 820 (Fla. 4th D.C.A. 1990); Sweeney 
v. Sweeney, 583 So. 2d 398 (Fla. 1st D.C.A. 
1991); Kirchman v. Kirchman, 389 So. 2d 
327 (Fla. 5th D.C.A. 1980), unless the tax 
consequences are speculative. Levan v. Le- 
van, 545 So. 2d 892 (Fla. 3d D.C.A. 1989), 
rev. den., 554 So. 2d 1168 (Fla. 1989). 

10The transfer of title to the marital 
home may be awarded as lump sum ali- 
mony, id., if there is a cross-award of other 
marital assets. Tronconi, 466 So. 2d 203. 
However, a marital home should not, under 
normal circumstances, be awarded as lump 
sum alimony if it is the parties’ sole asset. 
Satanonchai v. Satanonchai, 522 So. 2d 
1030 (Fla. 3d D.C.A. 1988); Rico v. Rico, 487 
So. 2d 1161 (Fla. 5th D.C.A. 1986); Hiler v. 
Hiler, 442 So. 2d 373 (Fla. 2d D.C.A. 1983). 

The balance owed for all mortgages, 
liens, a reasonable brokerage commission, 
and nonspeculative taxes should be taken 
into consideration in determining the value 
of the home. 

12 If that payment is to be made over time, 
it is suggested that the obligation be se- 
cured by a mortgage on the marital home 
in favor of the obligee. Rey v. Rey, 598 So. 
2d 141 (Fla. 5th D.C.A. 1992); Fraga v. 
Fraga, 562 So. 2d 851 (Fla. 3d D.C.A. 1990). 
The court has the discretion to order that a 
lien be placed on assets of one spouse to 
secure the payment to the other spouse. 
Charlebois v. Charlebois, 574 So. 2d 1220 
(Fla. 3d D.C.A. 1991). 

13 The benefit of this arrangement is that 
it avoids a distress sale which may result 
from a partition or an agreement to sell the 
home immediately. The additional time will, 
in theory, permit the parties to sell the 
home for the highest price which the market 


will bear over time rather than the price 
obtained through an auction or the first 
offer received. 

14This method can be used, for instance, 
to give a fixed reasonable length of time 
within which to sell the home or as an 
element of support. 

15 While a mortgagee has the right to 
release one of the parties from the obliga- 
tion of the mortgage and underlying note, 
the mortgagee has little incentive to do so. 
Clients frequently do not understand this 
and, therefore, it should be clearly ex- 
plained to them that both parties may likely 
remain jointly liable on the mortgage even 
if title to the home has been transferred 
from one spouse to the other. 

16Rey, 598 So. 2d 141; Cotton v. Cotton, 
439 So. 2d 309, 310 (Fla. 2d D.C.A. 1983), 
rev. den., 447 So. 2d 886 (Fla. 1984). Note 
that some trial court awards denying inter- 
est have been affirmed, Pyszka v. Pyszka, 
558 So. 2d 33 (Fla. 3d D.C.A. 1991), while 
others have been reversed. Harper v. Har- 
per, 586 So. 2d 1147 (Fla. 2d D.C.A. 1991). 

17 Stat. §689.15. 

18 Hendricks v. Hendricks, 312 So. 2d 792 
(Fla. 3d D.C.A. 1975). 

19 Saleeby v. Potter, 295 So. 2d 130 (Fla. 
4th D.C.A. 1974). 

20 Stat. §61.075(1)(h). 

21 Duncan v. Duncan, 379 So. 2d 949 (Fla. 
1980). 

22 Pino v. Pino, 418 So. 2d 311 (Fla. 3d 
D.C.A. 1982). 

23 Neustein v. Neustein, 503 So. 2d 439 
(Fla. 4th D.C.A. 1987). 

24 Cabrera v. Cabrera, 484 So. 2d 1338 
(Fla. 3d D.C.A. 1986); Sency v. Sency, 478 
So. 2d 432 (Fla. 5th D.C.A. 1985); Florence 
v. Florence, 400 So. 2d 1018 (Fla. 1st D.C.A. 
1981); Duncan, 379 So. 2d 949. 

25The court has the express power to 
award exclusive possession of the marital 
home. Star. §61.075(1)(h). 

26 Cruz v. Cruz, 574 So. 2d 1117 (Fla. 3d 
D.C.A. 1990); Martinez v. Martinez, 573 So. 
2d 37 (Fla. 1st D.C.A.), rev. den., 581 So. 
2d 1309 (Fla. 1991). 

27 Kirkland v. Kirkland, 568 So. 2d 494 
(Fla. 1st D.C.A. 1990). 

28 Gonzalez v. Gonzalez, 563 So. 2d 813 
(Fla. 3d D.C.A. 1990); Hirst v. Hirst, 452 
So. 2d 1083 (Fla. 4th D.C.A. 1984); Thomas 
v. Thomas, 427 So. 2d 259 (Fla. 5th D.C.A. 
1983). 

29 Strickland v. Strickland, 589 So. 2d 
1033 (Fla. 5th D.C.A. 1991); Farkas v. 
Farkas, 426 So. 2d 1213 (Fla. 4th D.C.A. 
1983). 

30 Johnson v. Johnson, 543 So. 2d 244, n.1 
(Fla. 5th D.C.A. 1989). 

31 Power v. Power, 387 So. 2d 546 (Fla. 
5th D.C.A. 1980). Even if not expressly 
described as an element of support, if the 
exclusive possession is awarded as long as 
a minor child resides in the home, the 
nonpossessory cotenant has no right to 
recovery of the fair rental value of the 
property. Berger v. Berger, 559 So. 2d 737 
(Fla. 5th D.C.A. 1990). 

32 Ouster has been defined to include acts 
of possession inconsistent with and exclu- 
sive of the rights of the cotenant which 
would amount to an ouster between a land- 
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degree of difficulty. 
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lord and tenant, with the nonpossessory 
tenant having knowledge of the possessory 
tenant’s claim of exclusive ownership or 
possession. The nonpossessory tenant has 
the right to assume that the possession of 
the cotenant is his or her possession until 
informed to the contrary either by express 
notice or by acts equivalent to notice. Sto- 
kely v. Connor, 69 Fla. 412, 410-11, 68 So. 
452, 459 (1915). 

33 Coggan v. Coggan, 239 So. 2d 17 (Fla. 
1970). 

34This value must be true rental value 
of the property, not just an artificial number 
assigned to that value such as the amount 
of the mortgage. Adkins v. Adkins, 595 So. 
2d 1032 (Fla. lst D.C.A. 1992). 

35 Sole possession of a former marital 
residence by one cotenant does not neces- 
sarily constitute an ouster. Further inquiry 
must be made to determine intent and 
knowledge. Fitzgerald v. Fitzgerald, 558 So. 
2d 122 (Fla. ist D.C.A. 1990). 

36 However, if the nonpossessory tenant 
is ousted by court order and the order does 
not provide for the reimbursement for rental 
value, it is presumed that the trial court 
intended that there be no such reimburse- 
ment. Kelly v. Kelly, 583 So. 2d 667, 668 
(Fla. 1991); Goolsby v. Wiley, 547 So. 2d 227 


(Fla. 4th D.C.A. 1989). 

37 The claim for the fair rental value by 
one cotenant cannot exceed the claim for 
contribution of expenses by the other cote- 
nant. Ombres v. Ombres, 549 So. 2d 1113 
(Fla. 4th D.C.A. 1989); Brisciano v. Byard, 
18 Fla. L. Weekly D637 (Fla. 1st D.C.A. 
1993). 

38 Potter v. Garrett, 52 So. 2d 115 (Fla. 
1951). 

39 Fischer v. Fischer, 503 So. 2d 399 (Fla. 
3d D.C.A. 1987). 

40 Kelly, 583 So. 2d 667, 668 at fn. 

41 Goolsby, 547 So. 2d 227; Tinsley v. 
Tinsley, 490 So. 2d 205 (Fla. 3d D.C.A. 
1986). 

42 Leventhal v. Leventhal, 17 Fla. L. 
Weekly D2496 (Fla. 1st D.C.A. Oct. 29, 
1992); Goolsby, 547 So. 2d 227; Brandt v. 
Brandt, 525 So. 2d 1017 (Fla. 4th D.C.A. 
1988). 

43 These cases appear to overrule Everett 
v. Everett, 561 So. 2d 1267 (Fla. 1st D.C.A. 
1990), and Janer v. Janer, 532 So. 2d 59 
(Fla. 3d D.C.A. 1988), where the courts 
refused to read such a requirement into 
settlement agreements. 

44 Breland v. Breland, 565 So. 2d 368 (Fla. 
1st D.C.A. 1990); Waskin v. Waskin, 346 
So. 2d 1060 (Fla. 3d D.C.A. 1977). 
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45 Brandt, 525 So. 2d 1017, at 1020; 
Edison v. Edison, 489 So. 2d 39 (Fla. 4th 
D.C.A. 1986); Whiteley v. Whiteley, 329 So. 
2d 352 (Fla. 4th D.C.A. 1976). 

46Danoff v. Danoff, 501 So. 2d 1361 (Fla. 
4th D.C.A. 1987). 

47 Kelly, 583 So. 2d 669, 668, approving 
Iodice v. Scoville, 460 So. 2d 576 (Fla. 4th 
D.C.A. 1984). 

48 Adkins, 595 So. 2d 1032; Danoff, 501 
So. 2d 1361. 

49 Td. 

50 Goldfarb v. Agran, 546 So. 2d 24 (Fla. 
3d D.C.A. 1991); Guthrie v. Guthrie, 315 So. 
2d 498 (Fla. 4th D.C.A. 1975). 

51 Leatherwood v. Sandstrom, 583 So. 2d 
390 (Fla. 4th D.C.A. 1991); Hoyt v. Hoyt, 
457 So. 2d 599 (Fla. 1st D.C.A. 1984). 

52 Leatherwood, 583 So. 2d 390; Goldfarb, 
546 So. 2d 24. At least one court also has 
ordered the reimbursement for utility ex- 
penditures. Golden v. Golden, 410 So. 2d 
945 (Fla. 3d D.C.A. 1982). 

53 Leatherwood, 583 So. 2d 390; Iodice, 
460 So. 2d 576. 

54 Edison, 489 So. 2d 39. The paying 
cotenant cannot go into court to seek an 
order compelling payment before the sale. 
The reimbursement can only occur after the 
sale, typically as a credit against the non- 
paying cotenant’s share of the net proceeds 
from the sale. Trager v. Trager, 544 So. 2d 
1128 (Fla. 4th D.C.A. 1989). 

55 Tinsley, 490 So. 2d 205; Thomas uv. 
Greene, 226 So. 2d 143 (Fla. 1st D.C.A.), 
cert. denied, 234 So. 2d 117 (Fla. 1969). 
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ADMINISTRATIVE LAW 


Gaining Access to Formal 


Administrative Proceedings to 


he threshold inquiry for any 

practitioner of administra- 

tive law is whether the sub- 

stantial interests of a party 
are being determined by an agency. If 
so, the Florida Administrative Proce- 
dure Act (APA)! has established a 
comprehensive system of policies and 
rules that will control these proceed- 
ings. The APA governs state agencies 
in the conduct of their affairs, including 
rulemaking, the issuance of declara- 
tory statements, and formal and 
informal administrative hearings. It 
also provides for judicial review of 
final, and some nonfinal, agency ac- 
tion.? 

The goal of Ch. 120 proceedings is 
the generation of a record and final 
action based thereon capable of court 
review to ensure responsible agency 
decisionmaking and policymaking.® 
Thus, a petition for rulemaking under 
F.S. §120.54(5) requires that the agency 
produce a “written statement of its 
reasons” for denial of a petition; a 
petition for declaratory statement un- 
der F.S. §120.565 requires that the 
agency set out “the agency’s opinion 
as to the applicability of [the] statutory 
provision . . . as it applies to the peti- 
tioner,” which opinion is statutorily de- 
fined as “final agency action”; a pro- 
ceeding under F.S. §120.57(2) requires 
a “written explanation” of agency ac- 
tion along with a record; and a proceed- 
ing under F.S. §120.57(1) results in a 
recommended order with findings of 
fact and conclusions of law and a final 
order. 

This article will survey recent Flor- 
ida decisions addressing the issue of 
when an individual, pursuant to F.S. 
§120.57(1), has the right to initiate a 
formal administrative proceeding chal- 
lenging an agency’s decision* and to 
examine these decisions as they relate 


Challenge Final Agency Action 


The initial question 
in every $120.57(1) 
case is whether an 
agency has 
“determined” 
substantial interests 
of a party by a 
particular form of 
action 


by Kenneth D. Goldberg 


to the Fourth District Court of Appeal’s 
holding in Sierra Club v. Department 
of Community Affairs, 595 So. 2d 1115 
(Fla. 4th DCA 1992), wherein the court 
affirmed the denial of a third party 
petition to initiate a §120.57(1) admin- 
istrative hearing to challenge the 
agency’s finding that a local govern- 
ment had adopted statutorily required 
land development regulations. 


Access to §120.57(1) 
Administrative Proceedings 
Any person whose “substantial inter- 
ests” are affected by an agency decision 
is entitled to an administrative hear- 
ing before either the agency making 
the decision or an impartial hearing 
officer if there are disputed facts.5 
When an injury is alleged that is the 
result of specified agency action and 
there is a disputed issue of material 
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fact, the validity of the agency action 
can be challenged through a formal 
evidentiary hearing before a hearing 
officer and agency review of the hear- 
ing officer’s recommended order.® Judi- 
cial review is subsequently available 
under F.S. §120.68. Although the term 
“substantial interests” is not expressly 
defined in the APA, the test for “sub- 
stantial interest” is one of assessing 
both the degree of injury and the 
nature of the interest at stake.? The 
courts have held that a person has a 
substantial interest in a proceeding if 
he or she will suffer actual injury that 
is of sufficient immediacy to warrant 
a hearing, and the injury is of the type 
the proceeding is intended to protect.® 

Antecedent to a finding that sub- 
stantial interests are involved, and 
with the exception of a petition to 
initiate rulemaking or a petition for a 
declaratory statement,? some form of 
agency action is required to invoke 
APA proceedings. Without such agency 
action, and regardless of being able to 
satisfy the “substantial interest” test, 
there is no right available to an object- 
ing party to use Ch. 120 to initiate 
administrative proceedings to challenge 
agency action. 

“Agency action” is defined as: “[T]he 
whole or part of a rule or order, or the 
equivalent, or the denial of a petition 
to adopt a rule or issue an order. The 
term also includes any denial of a 
request made under §120.54(5).”10 

This provision shows a clear intent 
to bring all forms of agency action 
within the purview of the APA, either 
as orders or rules, or parts of orders or 
rules, and their equivalent.!! The courts 
have generally interpreted this term 
expansively to create a broad avenue 
of redress for parties whose substantial 
interests have been affected to chal- 
lenge agency decisions.!2 


| 


Once agency action has occurred, 
F.S. §120.57(1) provides the point of 
entry to initiate formal proceedings to 
challenge “agency action” that affects 
the “substantial interests” of a “party.” 
Agency decisions that are nonfinal, 
preliminary, or subject to further 
agency review are not “agency action” 
as defined by F.S. §120.52(2) and can- 
not be utilized to invoke the various 
remedies of the administrative pro- 
cess.!3 Thus, although a §120.57 hear- 
ing is an aid in the formulation of final 
agency action, it is not intended, except 
in certain preliminary circumstances 
as noted above, to serve as a vehicle for 
review of actions taken earlier or 
preliminarily.'4 The finality of agency 
action is the controlling jurisdictional 
requirement for judicial review of 
agency action pursuant to F.S. 
§120.68.15 


Decisions Challengeable 
as Agency Action 

The determination of whether an 
agency decision rises to the level of 
“agency action” that is challengeable, 
or is a preliminary or nonfinal agency 
decision not subject to challenge, is 
often a close question, but one that the 
courts have generally construed liber- 
ally. For example, in Manasota-88, 
Inc., et al. v. Gardinier, Inc., 481 So. 
2d 948 (Fla. lst DCA 1986), Manasota- 
88 appealed the Department of Envi- 
ronmental Regulation’s denial of its 
request for a formal administrative 
hearing to challenge DER’s decision 
that an applicant for a water pollution 
permit would not also be required to 
obtain an air pollution permit. DER 
denied Manasota-88’s request for hear- 
ing on the basis that its decision was 
not agency action because the appli- 
cant had never applied for an air 
pollution permit, and the agency had 
merely communicated informally by 
telephone to Manasota-88 that the ap- 
plicant would not be required to obtain 
an air pollution permit, based upon 
DER’s review of information voluntarily 
supplied by the applicant and Manasota- 
88. 

The First District reversed DER’s 
order holding that the decision not to 
require an air pollution permit was 
“agency action.” The court stated that 
DER created the air pollution issue 
because it requested, received, and con- 
sidered air pollution information from 
the applicant which it used to make 


an affirmative decision on the need for 
the air pollution permit, which decision 
DER communicated to Manasota-88. 
The court held that the decision that 
no air pollution permit was required 
constituted agency action challenge- 
able by Manasota-88 in a §120.57(1) 
administrative hearing.!6 

Similarly, in Friends of the Hatchi- 
neha, Inc. v. Department of Environ- 
mental Regulation, 580 So. 2d 267 (Fla. 
1st DCA 1991), DER issued a warning 
notice to property owner Fischer after 
he constructed an access road through 
jurisdictional wetlands without obtain- 
ing a dredge-and-fill permit. In de- 
fense, Fischer responded that the drive- 
way was necessary to maintain cattle 
ranch operations on the property and 
was therefore an agricultural activity 
exempt from DER’s permitting require- 
ments. DER subsequently notified Fis- 
cher by letter that it had determined 
that the road qualified for the agricul- 
tural exemption from the agency’s 
permitting requirement. Friends of the 
Hatchineha, Inc. (Friends) filed a peti- 
tion for an administrative hearing to 
challenge DER’s decision. DER dis- 
missed the petition on the grounds 
that the agricultural exemption de- 
prived it of jurisdiction over the 
driveway; therefore, there had been 
no agency action. The district court 
reversed on the basis that it was error 
to deny a substantially affected person 
an opportunity for a hearing to contest 
the agency’s determination of its own 
jurisdiction.!7 

In Rabren v. Department of Profes- 
sional Regulation, 568 So. 2d 1268 
(Fla. lst DCA 1990), the court held 
that a conclusion of law, as part of a 
final order, was itself appealable as 
“agency action,” irrespective of the rec- 
ommended disposition in the final or- 
der. Even the mere acknowledgement 
by the Florida Land and Water Adjudica- 
tory Commission (FLWAC) of the with- 
drawal of a petition for adoption of a 
rule prior to FLWAC’s entry of its final 
order, but subsequent to the filing of 
the hearing officer’s recommended or- 
der, was construed as “final agency 
action” in Orange County v. Debra, 
Inc., 451 So. 2d 868 (Fla. 1st DCA 
1983). 

In City of Bradenton v. State of 
Florida, Department of Environmental 
Regulation, 582 So. 2d 166 (Fla. 2d 
DCA 1991), however, the Second Dis- 
trict affirmed DER’s final order dis- 


68 THE FLORIDA BAR JOURNAL/MAY 1993 


missing the city’s petition for formal 
administrative hearing to challenge 
the agency’s issuance of a general per- 
mit for construction of a boat ramp. 
Although the applicant had previously 
applied for a special permit, he with- 
drew the application for the special 
permit after being informed by DER 
by letter that the project appeared to 
be qualified to use a general permit, 
which, pursuant to F.S. §403.814, did 
not require agency action.!® Although 
DER had submitted a letter stating it 
intended to issue the special permit, 
the court held that DER’s notice of 
intent became irrelevant once the ap- 
plicant withdrew the special permit 
application. 

As these recent cases demonstrate 
on the issue of identifying agency ac- 
tion, absent the type of substantive 
underlying statutory provision con- 
tained in Bradenton, the courts have 
been expansive in their construction 
of F.S. §120.52(2) and are quite willing 
to find reviewable agency action in 
even the most ministerial actions of the 
agency. However, with regard to iden- 
tifying who can actually pursue such 
a challenge on the basis that their 
substantial interests will be affected 
by the proposed agency action, the 
conclusions reached by the courts are 
less than uniform. 


Substantial Interests 

In addition to a finding of agency 
action, to initiate a §120.57 proceeding 
successfully, the agency action must 
affect “substantial interests.” As stated 
above, the term “substantial interest” 
is not defined in Ch. 120, although the 
right to initiate or intervene in a 
§120.57(1) administrative hearing is 
conditioned upon such an interest. The 
First District states that the term 
“substantial interests” contemplates 
rights “not more restrictive but more 
expansive than those afforded by the 
predecessor statute” to §120.57(1), 
which provided for legal redress for 
“legal rights, duties, privileges, or im- 
munities.”!9 

Although the term has generally 
been construed broadly, it is clear that 
not everyone having an interest in the 
outcome of agency action is entitled to 
initiate or participate in an adminis- 
trative proceeding to challenge that 
decision. For example, in Society of 
Ophthalmology v. Board of Optometry, 
532 So. 2d 1279 (Fla. lst DCA 1988), 


‘ 


physicians practicing ophthalmic medi- 
cine were denied standing to challenge 
the Board of Optometry’s certification 
of optometrists to administer and pre- 
scribe certain topical drugs for 
treatment of the human eye. The board 
ruled that the alleged economic injury 
to the licensed physicians, the alleged 
loss of public respect for the medical 
profession, and the alleged decline in 
the quality of eye care and health care 
available to the public did not show 
that physicians’ substantial interests 
would be affected. The First District 
affirmed the board’s ruling.?° 

No “substantial interest” was found 
in ASI, Inc. v. Florida Public Service 
Commission, 334 So. 2d 594 (Fla. 1976), 
in which a motor carrier sought to 
intervene in a proceeding in which a 
competing carrier sought to obtain a 
for-hire permit from the Public Service 
Commission. The statute required that 
the PSC issue the permit as of right. 
The court denied the intervention on 
the basis that ASI had no legally 
recognized interest in being free from 
competition, and therefore had no sub- 
stantial interest in the PSC’s determi- 
nation of whether to issue the permit.?! 

The courts have also held that re- 
gional planning councils do not have 
standing to participate as parties in 
binding letter proceedings because the 
underlying statute provided that bind- 
ing letter interpretations bind all state, 
regional, and local agencies, as well as 
the developer. Thus, the regional coun- 
cils lacked a substantial interest which 
was not otherwise represented by the 
state land planning agency.?? 

Contrast these cases with those in 
which substantial interests have been 
recognized. In Town of Palm Beach v. 
Department of Natural Resources, 577 
So. 2d 1383 (Fla. 4th DCA 1991), a 
landowner applied for a permit from 
the Department of Natural Resources 
to trim native dune vegetation on a 
dune system seaward of the coastal 
construction control line. By letter, 
DNR responded that it did not have 
jurisdiction to regulate such types of 
activities, and that a permit was there- 
fore not required. The Town of Palm 
Beach and others who opposed the 
landscaping activities filed several pe- 
titions for administrative hearings to 
challenge DNR’s determination that it 
lacked jurisdiction to issue the permit. 
DNR denied the petitions on the basis 
that the petitioners lacked standing 


because they failed to show they were 
affected by DNR’s determination that 
it lacked jurisdiction to regulate the 
proposed activities.?° 

DNR’s decision was reversed and 
remanded on the basis that the agency 
had implicitly found a jurisdictional 
fact (that the proposed trimming ac- 
tivities would not have a material 
effect on the coastal system) without 
giving the petitioners the benefit of a 
§120.57 hearing. The court determined 
that petitioners had standing to chal- 
lenge the jurisdictional determination 
in that no other permit would be re- 
quired if DNR had no jurisdiction.”4 

In Gadsden State Bank v. Lewis, 348 
So. 2d 343 (Fla. Ist D.C.A. 1977), 
although competitive injury was not 
expressly a matter of concern under 
the applicable statute, a Department 
of Banking and Finance rule condi- 
tioned approval of an application to 
establish a branch bank on a finding 
that local conditions provided reason- 
able assurances of success for the pro- 
posed branch and the existing banks 
in the area. The rule thus created a 
substantial interest for purposes of a 
§120.57 hearing. 

In Brown v. Department of Profes- 
sional Regulation, 602 So. 2d 1337 
(Fla. lst DCA 1992), a psychologist 
sought a hearing to challenge a De- 
partment of Professional Regulation 
probable cause determination although 
no complaint had been filed and the 
underlying statute only expressed a 
right to a §120.57 hearing following the 
filing of a formal complaint. The court 
reasoned that although the statute 
expressly conditioned the right to a 
Ch. 120 hearing upon the filing of a 
formal complaint, the statute did not 
expressly preclude such a hearing when 
the agency found probable cause but 
chose not to file a complaint. The court 
further concluded that §120.57 itself 
establishes the right to a formal hear- 
ing when a substantial interest is in- 
volved and there is a disputed issue of 
material fact.26 

Substantial interests were also found 
to exist in the following cases: When a 
labor union sought to intervene in a 
collective bargaining proceeding filed 
by another union;?? when a complain- 
ing hospital was authorized to chal- 
lenge HRS’ decision that certain beds 
of a competing hospital were exempt 
from review because they were granted 
a grandfather exemption;?8 when the 


THE FLORIDA BAR JOURNAL/MAY 1993 69 


second-lowest bidder for the award of 
a public contract could challenge the 
award to the lowest bidder (although 
the third-lowest bidder did not have 
such standing);?9 and when the court 
opined that persons threatened by a 
reduction of public benefits were “sub- 
stantially affected.”30 

Although no “substantial interests” 
were found in the Society of Ophthal- 
mology or ASI cases, or in the regional 
planning council cases, the examina- 
tion that prefaced each of these deci- 
sions mirrors the examination that 
preceded each of the decisions in which 
substantial interests were found. In 
Society of Ophthalmology, the underly- 
ing substantive statutory provision regu- 
lating the certification of optometrists 
was unrelated to the substantive statu- 
tory provisions regulating ophthalmolo- 
gists; the court would not broaden the 
scope of the substantial interests af- 
fected by the certification of optomet- 
rists to include the substantial interests 
of economic loss from competition or 
loss of public respect in the absence of 
an expression of legislative intent that 
competitive economic considerations be 
considered in the certification of op- 
tometrists.*! 

Similarly in ASI, the court could not 
find any underlying statutory provi- 
sion that could be interpreted to confer 
standing to a third party based upon 
allegations of economic injury alone 
when the applicant was entitled to the 
permit as of right. The regional plan- 
ning council cases were decided on the 
basis that the underlying substantive 
statute specifically limited the councils 
to an advisory role in binding letter 
interpretations. Thus, the petitioners 
had no standing to initiate §120.57 
proceedings. 

These cases illustrate that “substan- 
tial interests” will be found when the 
interest is one the substantive statute 
underlying the Ch. 120 proceeding is 
designed to address. The cases also 
stand for the proposition that this 
interest may be created expressly by 
statute, by agency rule, or by implica- 
tion when the underlying statutory 
provisions tacitly confer such standing 
and the nature of the interest alleged 
is of the type contemplated by the 
substantive statute. Thus, although 
the extent that substantial interests 
can be asserted in an administrative 
proceeding may be limited by the sub- 
stantive statute which authorizes the 


2 


agency’s action, in the absence of such 
a limitation, the right to initiate §120.57 
administrative proceedings should be 
readily available under the terms of 
§120.57 itself to any person who can 
show substantial interests will be af- 
fected by the proposed agency action 
and there is a disputed issue of material 
fact. 


Sometimes You Pull the 
Trigger, and Nothing Happens 
A Case Study 

It is difficult to reconcile the forego- 
ing discussion and the holdings in 
Brown, Town of Palm Beach, and 
Friends of the Hatchineha, with the 
result in Sierra Club v. Department of 
Community Affairs, 595 So. 2d 1115 
(Fla. 4th DCA 1992). In Sierra Club, a 
third party petitioner was denied the 
opportunity to establish that its sub- 
stantial interests would be affected by 
a decision of the Department of Com- 
munity Affairs (DCA). Although this 
case was affirmed by the Fourth Dis- 
trict in a per curiam opinion, and 
therefore is of limited value as pre- 
cedent, it is included because the facts 
and disposition of the case further 
illuminate the issues raised in this 
article. 

On March 1, 1989, Broward County 
adopted its comprehensive plan as re- 
quired by the Local Government 
Comprehensive Planning and Land De- 
velopment Regulation Act, F.S. Ch. 
163, Part II. The county subsequently 
adopted a new land development code 
to implement its plan.°? Sierra Club 
notified DCA that the county failed to 
adopt certain land development regula- 
tions (LDR’s) required to implement 
various provisions of the county’s 
comprehensive plan.*? Following its 
review of the county’s land develop- 
ment regulations, DCA determined that 
the county had not “totally failed” to 
adopt all of the regulations required 
by F.S. §163.3202. Sierra Club filed a 
petition for a formal administrative 
hearing to contest DCA’s decision. DCA 
dismissed the petition on the basis 
that its determination that a local 
government has or has not totally 
failed to adopt required land develop- 
ment regulations is not a determina- 
tion affecting substantial interests of 
a third party for purposes of a §120.57 
hearing. As noted above, DCA’s order 
of dismissal was affirmed in a per 
curiam opinion in which Judge An- 


In the absence of 
statutory limitations 
on who can initiate 
formal proceedings, 

§120.57 itself 
entitles a 
substantially 
interested party to 
challenge final 
agency action 


stead specifically concurred, noting that 
Sierra Club would have other opportu- 
nities to address its concerns. 

The outcome of this case is troubling 
in three respects. First, neither the 
court, nor DCA in its final order, pro- 
vide any elaboration on the assertion 
that Sierra Club would have other 
opportunities to challenge DCA’s deci- 
sion regarding the county’s adoption 
of required LDR’s. In the absence of 
an implied right to challenge DCA’s 
decision administratively, there are no 
other avenues for a substantially inter- 
ested party to challenge the agency’s 
determination.*4 

Second, both DCA and the court 
ignore the very clear public participa- 
tion component expressly underscoring 
all aspects of the Growth Management 
Act, which provides that it is the legis- 
lature’s intent that “the public par- 
ticipate in the comprehensive planning 
process to the fullest extent possible.” 
This is the substantive provision un- 
derlying Sierra Club’s right to initiate 
§120.57 proceedings. It is an overriding 
principle clearly expressed in the act 
against which DCA’s conclusion, in its 
final order of dismissal that the ques- 
tion of adoption of required LDR’s is 
limited to the local government and the 
agency, pales.%5 

Finally, as stated above, the right to 
a §120.57(1) formal hearing, absent 
statutory provisions to the contrary, is 
not limited to those situations in which 
the legal rights, duties, privileges, or 
immunities of a party are being deter- 
mined by an agency, or to those situ- 
ations in which there is an express 
grant of authority, but is intended to 
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provide, and has been construed to 
provide, broader access to the adminis- 
trative process to any individuals whose 
substantial interests are affected by 
agency action when there are disputed 
issues of material fact. As a result of 
the dismissal in this case, however, 
Sierra Club was denied the opportu- 
nity to establish itself as a party whose 
substantial interests would be affected 
by DCA’s determination. It is particu- 
larly difficult to reconcile the Fourth 
District’s affirmance in this case with 
its holding in Town of Palm Beach. 


Conclusion 

The initial question that has to be 
addressed in every §120.57(1) case is 
whether an agency has “determined” 
substantial interests of a party by a 
particular form of action. Ch. 120, in 
general, and §120.57, in particular, 
contemplate that administrative pro- 
ceedings will be available whenever 
substantial interests, not necessarily 
legally recognized interests, are deter- 
mined. In the absence of statutory 
limitations on who can initiate formal 
proceedings, §120.57 itself entitles a 
substantially interested party to chal- 
lenge final agency action. Again, for- 
mal administrative proceedings are in- 
tended to be made broadly available 
not simply when proposed agency ac- 
tion will determine the substantial 
interests of a party, but when that 
proposed agency decision will “affect,” 
though not necessarily directly “de- 
cide,’ the substantial interests of an- 
other party as well. Thus, it can be 
fairly concluded that in the absence of 
an expression by the legislature to the 
contrary, when there is an issue of 
material fact, any person whose sub- 
stantial interests will be affected by 
agency action when there is a disputed 
issue of material fact is qualified to 
initiate proceedings to challenge final 
agency decisions that will affect those 
interests. 


1 Fra. Stat. Ch. 120. 

2 Fra. Stat. §120.68(1) allows for imme- 
diate review of preliminary, procedural, or 
intermediate agency action if review of the 
final agency decision would not provide an 
adequate remedy. 

3 McDonald v. Department of Banking 
& Finance, 346 So. 2d 569, 583 (Fla. 1st 
D.C.A. 1977). 

4 An examination of the process of chal- 
lenging final agency action that determines 
or resolves substantial interests is the in- 


tended focus of this article; challenges to 
agency rules will not be included in the 
discussion. 

5 Fra. Star. Ch. 120 contains several 
provisions defining who has standing to 
appear as a party and initiate administra- 
tive proceedings. See, for example, Fia. 
Stat. §§120.53(5)(b), 120.535(2)(a), 
120.54(4)(a), 120.56, 120.565, 120.57(1). 

6 Fra. Star. §120.57(1). 

7 See Grove Isle, Ltd. v. Bayshore Home- 
owner’s Association, Inc., 418 So. 2d 1046 
(Fla. ist D.C.A. 1982). 

8 Agrico Chemical Company v. Depart- 
ment of Environmental Regulation, 406 So. 
2d 478, 482 (Fla. 2d D.C.A. 1981); Friends 
of the Everglades, Inc. v. Board of Trustees 
of the Internal Improvement Trust Fund, 
595 So. 2d 186, 188 (Fla. 1st D.C.A. 1992); 
Village Park Mobile Home Association, Inc. 
v. State Department of Business Regulation, 
506 So. 2d 426 (Fla. ist D.C.A. 1987). 

9 Fira. Star. §120.565, and Fria. Srat. 
§120.54(5) respectively. 

10 Fra. Star. §120.52(2). 

11 See Plant v. Mayo, 336 So. 2d 966 (Fla. 
1976), in which the court declared that 
actions by the Public Service Commission 
in its official capacity necessarily result in 
either an “order” or “rule” under the APA. 

12 Any person who claims a substantial 
interest that will be affected by proposed 
agency action is entitled to party status. 
Section 120.52(11) defines “party” to mean: 
1) any specifically named person whose 
substantial interests are being determined 
by an agency; 2) any person who has a legal 
right ‘constitutional, statutory, or by agency 
rule) to participate in the proceeding; 3) any 
person whose substantial interests will be 
affected by proposed agency action, and who 
makes an appearance as a party; and 4) any 
person authorized by an agency to intervene 
or participate in the proceeding in which 
the substantial interests of a party are 
determined where the agency has by rule 
authorized limited forms of participation in 
agency proceedings for persons who are not 
eligible to become parties (Fra. Star. 
§120.52(11) also contains specific references 
to consumer representatives, prisoners, and 
parolees within the definition of “parties.”). 
An examination of the cases defining the 
term “party” is beyond the scope of this 
article. 

13 See Florida League of Hospitals v. 
Hospital Cost Containment Board, Depart- 
ment of Insurance, 492 So. 2d 431, 433 (Fla. 
1st D.C.A. 1986). 

14 See McDonald v. Department of Bank- 
ing & Finance, 346 So. 2d 569, 584 (Fla. 1st 
D.C.A. 1977). 

15 4245 Corp., Mother’s Lounge, Inc. v. 
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Division of Beverage, 348 So. 2d 934 (Fla. 
1st D.C.A. 1977). 

16 But see Friends of the Everglades v. 
South Florida Regional Planning Council, 
456 So. 2d 491 (Fla. 3d D.C.A. 1984), in 
which the court held that because informa- 
tion-gathering activities of the Regional 
Planning Council’s staff neither involved 
entry of a rule or order, or otherwise pre- 
cluded point of entry into the agency’s 
decision-making process, there was no re- 
viewable agency action. 

1” Friends of the Everglades v. Depart- 
ment of Environmental Regulation, 580 So. 
2d 267, at 272 (Fla. ist D.C.A. 1991). 

18 Fra. Star. §403.814(1) expressly pro- 
vides for a program of general use permits 
for projects with minimal environmental 
impacts that can be utilized without agency 
action by DER so long as compliance with 
agency standards for these permits have 
been met, and notice is given to the agency 
30 days before the permit is used. 

19 Hasper v. Department of Labor and 
Employment Security, 459 So. 2d 400 (Fla. 
1st D.C.A. 1984); Fia. Star. §120.22 (1973). 

20 Society of Ophthamology v. Board of 
Optometry, 532 So. 2d 1279, at 1286-1288 
(Fla. 1st D.C.A. 1988). The court further 
recognized a conceptual distinction between 
“substantially affected” under §120.56(1) 
and “substantial interests” under §120.57(1). 

21 Compare with Gadsden State Bank v. 
Lewis, 348 So. 2d 343 (Fla. 1st D.C.A. 
1977), in which the First District held that 
a third party bank was entitled to a formal 
§120.57 hearing, not because of its potential 
injury by a proposed competing bank, but 
because the third party bank was entitled 
to party status under the agency’s own rules 
which made potential competitive injury a 
matter of statutory concern and because the 
proceeding was the final step in the licens- 
ing or permitting process; see also Agrico 
Chemical Co. v. Department of Environ- 
mental Regulation, 406 So. 2d 478 (Fla. 2d 
D.C.A. 1981). 

22 South Florida Regional Planning Coun- 
cil v. Land & Water Adjudicatory Com- 
mission, 372 So. 2d 159 (Fla. 3d D.C.A. 
1979); South Florida Regional Planning 
Council v. Division of State Planning, 370 
So. 2d 447 (Fla. 1st D.C.A. 1979). See also 
Suwannee River Area Council, Boy Scouts 
of America v. Department of Community 
Affairs, 384 So. 2d 1369 (Fla. 1st D.C.A. 
1980). 

23 Town of Palm Beach v. Department of 
Natural Resources, 577 So. 2d 1383, at 1385 
(Fla. 4th D.C.A. 1991). 

24 Td. at 13887-1388. See also Friends of 
the Hatchineha, 580 So. 2d 267, citing to 
Town of Palm Beach. 

25 See note 21 supra. 

26 Brown v. Department of Professional 
Regulation, 602 So. 2d 1337, at 1340 (Fla. 
1st D.C.A. 1992). 

27 Laborers International Union v. Public 
Employees Relations Commission, 336 So. 
2d 450 (Fla. 1st D.C.A. 1976). 

28 University Community Hospital v. De- 
partment of Health and Rehabilitative Serv- 
ices, 555 So. 2d 922 n.1 (Fla. 1st D.C.A. 
1990). 

29 Preston Carroll Co. v. Florida Keys 


Aqueduct Authority, 400 So. 2d 524 (Fla. 
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3d D.C.A. 1981). 

3° Department of Health & Rehabilitative 
Services v. Alice P., 367 So. 2d 1045 (Fla. 
1st D.C.A. 1979). 

31 Society of Ophthalmology, 532 So. 2d 
1279, at 1285. 

32 Fia. Star. §163.3202 requires every 
local government, within one year after 
submission of its comprehensive plan to the 
state land planning agency for review, to 
adopt specific and detailed land develop- 
ment regulations that are consistent with 
and implement the local government’s 
comprehensive plan. 

33 Stat. §163.3202(4), implemented 
through Rule 9J-24, F.A.C., authorizes the 
Department of Community Affairs, through 
institution of an action in circuit court, to 
require a local government to submit one 
or more land development regulations 
(LDR’s) if it has “reasonable grounds” to 
believe that a local government has totally 
failed to adopt the required LDR’s. A letter 
to the department satisfies such notice. 

34 Fa. Star. §163.3213 provides for third 
party challenges to the consistency of LDR’s 
with the local government’s comprehensive 
plan. The determination of consistency is a 
different issue than the question of adop- 
tion. The act itself delineates adoption and 
consistency as two distinct processes. Sec- 
tion 163.3202 alone addresses adoption of 
LDR’s, and does not limit the ability of a 
third party to challenge DCA’s determina- 
tion on this issue. 

35 DCA relies upon a DRI case, Friends 
of the Everglades v. Monroe County, 456 So. 
2d 904 (Fla. Ist D.C.A. 1984), to support its 
conclusion that §163.3202 prohibits third 
party challenges to an agency determina- 
tion of whether a local government has 
failed to adopt requisite LDR’s. However, 
the statute underlying the First District’s 
decision in Friends of the Everglades, F.a. 
Star. §380.07, specifically limits petitioners 
in the administrative forum to the property 
owner, developer, DCA, and the appropriate 
RPC. Section 163.3202 does not provide this 
express limitation. 


AUTHOR. 


Kenneth D. Goldberg is an assistant 
general counsel with the Department 
of Community Affairs in Tallahas- 
see, where he practices in various 
areas of growth management law, 
including comprehensive plans, de- 
velopment of regional impact, areas 
of critical state concern, and Flor- 
ida’s Coastal Management program. 
He received his B.A. from the U1. i- 
versity of Florida, and his J.D., with 
honors, from Florida State Univer- 
sity. 

This column is submitted on be- 
half of the Administrative Law Sec- 
tion, George S. Pfeiffer, chair, and 
W. David Watkins, editor. 


fe 


YOUNG LAWYERS REPORT 


Criminal Enforcement of 
Environmental Regulations 


ith a national empha- 

sis on putting polluters 

in jail, companies 

whose operations in- 
volve hazardous materials should seri- 
ously adopt procedures to maintain 
compliance with environmental laws 
to minimize potential civil and crimi- 
nal liability. Environmental laws have 
historically been enforced through ad- 
ministrative actions and civil suits seek- 
ing fines. Now, legislation is in place 
for local, state, and federal envi- 
ronmental agencies nationwide to im- 
pose criminal penalties on polluters 
and to force cleanups of contaminated 
sites. Violators of federal environmental 
laws currently face up to $1 million 
in fines and/or imprisonment up to 15 
years per violation.! The EPA believes 
that criminal prosecution will be the 
most compelling enforcement tool, since 
violators cannot simply pass along the 
threat of imprisonment as a cost of 
doing business, as they could have 
done with civil fines. 


Criminal Enforcement 

The Pollution Prosecution Act of 1990 
(PPA) is not a separate law with which 
companies need to comply; rather, it 
increases the number of criminal in- 
vestigators to the Office of Criminal 
Investigations for the purpose of in- 
creasing criminal enforcement against 
violators of the various environmental 
laws already in effect.2 The PPA re- 
quires the EPA administrator to in- 
crease the number of criminal inves- 
tigators from 72 to 200 by October 1, 
1995, with the EPA allocating $33 
million by 1995 to carry out the pur- 
pose of the PPA. During 1992, the 
U.S. Department of Justice (DOJ) col- 
lected more than $2 billion from per- 
sons violating environmental laws, 
which included $163 million in crimi- 
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nal penalties, $65.6 million in civil 
penalties, and $923 million for natural 
resource damage, with 191 criminal 
indictments obtained.* In fact, with 
every enforcement dollar leading to a 
$24 return, prosecuting environmental 
felons has actually proved a windfall 
for government.5 

It was stated in the Senate hearings 
on the PPA that “criminal defendant 
action is appropriate where conduct is 
willful, where it is negligent and causes 
or threatens severe human health or 
environmental effects, or for chronic 
violators." Criminal enforcement is 
likely when both a) misconduct which 
threatens accomplishment of a specific 
nationwide or regional EPA program 
goal or priority, and b) any one or more 
factors indicating aggravated environ- 
mental misconduct, specifically, one or 
more of the following, exist:7 
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1) history of repeated violations; 

2) potentially deliberate, knowing, 
or willful misconduct; 

3) concealment of misconduct or fal-. 
sification of required records, including 
failure to report where another 
aggravating factor is present; 

4) tampering with monitoring or con- 
trol equipment; 

5) business operations of pollution- 
related activities without a required 
permit, license, manifest, or other 
authorizing documentation; or 

6) actual illegal discharge, release, 
or emission, or other facts demon- 
strating the presence or potential for 
harm to the environment or human 
health. 

The larger the number of EPA priori- 
ties threatened, or number of aggra- 
vated factors present, the less serious 
any single priority or factor must be.® 
Additionally, the DOJ, consistent with 
its policy of encouraging self-auditing, 
self-policing, and voluntary disclosure 
of environmental violations, presented 
the following criminal prosecutorial dis- 
cretion factors for its nationwide U.S. 
attorney’s offices:9 

¢ a voluntary, timely, and complete 
disclosure of the matter under investi- 
gation which is not required to be 
legally disclosed; 

¢ the degree and timeliness of coop- 
eration with the investigation; 

* existence and scope of any regular- 
ized, intensive, and comprehensive en- 
vironmental compliance program (e.g., 
audit program adopted in good faith 
which includes sufficient measures to 
identify and prevent future noncompli- 
ance); 

¢ whether the auditor’s recommenda- 
tions were implemented; 

¢ the pervasiveness of noncompli- 
ance; 

¢ internal disciplinary action for em- 


ay, 
| 


ployees who violated company environ- 
mental compliance policies; 

* the extent of subsequent compli- 
ance efforts. 

There is also an increased awareness 
locally to impose criminal penalties on 
polluters and to force cleanups of con- 
taminated sites. Proposed by U.S. At- 
torney Dexter Lehtinen after the suc- 
cessful case against U.S. Sugar Corp., 
the U.S. attorney’s office in Miami has 
become the first in the country to 
create its own environmental crimes 
section.!° In fact, of the Dade County 
Department of Environmental Re- 
sources Management’s 400 staff mem- 
bers, as of early 1993, 57 work in 
enforcement and are pursuing some 
1,500 environmental violation cases in 
Dade County.!! 


Responsible Corporate Officers 
There also exists a statewide net- 
work of regulatory and law enforce- 
ment agencies working on environ- 
mental crimes, called the League of 
Environmental Enforcement and Prose- 
cution (LEEP).!2 LEEP was organized 
to crack down on environmental crime 
in Florida in conjunction with the in- 
crease in the number of investigations 
implemented by the PPA.!8 It is very 
likely that other states and counties 
will follow suit to impose fines and 
criminal penalties on polluters. 

Under the Comprehensive Environ- 
mental Response, Compensation, and 
Liability Act of 1980 (CERCLA), as 
amended by the Superfund Amend- 
ments and Reauthorization Act of 1986, 
the following “potentially responsible 
parties” (PRP’s) face strict, retroactive, 
and joint and several liability for haz- 
ardous substance contamination: Cur- 
rent owners or operators; any prior 
owners or operators during time of 
hazardous waste disposal; and genera- 
tors and transporters of hazardous sub- 
stances.!4 Defendants successfully es- 
tablishing an affirmative defense of 
an act of God; an act of war; or the 
“third party” innocent landowner de- 
fense will be protected from liability for 
releases of hazardous substances which 
occurred prior to the defendant’s acqui- 
sition of the property, so long as the 
defendant exercised due care during 
purchase and ownership of the prop- 
erty.15 

Judicial decisions have expanded the 
liability and definition of persons and 
entities under the “owner” and “opera- 


tor” components of CERCLA. For ex- 
ample, in addition to lenders, trustees, 
and fiduciaries, federal courts have 
extended owner and operator liability 
to include officers, directors, share- 
holders, and employees who partici- 
pated in the management of a facility. 

Additionally, the Resource Conserva- 
tion and Recovery Act (RCRA) pro- 
hibits certain treatment, storage, and 
disposal or transportation of hazardous 
waste and provides criminal penalties 
for violations of handling and reporting 
requirements.!® Although the statute 
generally requires knowledge of pro- 
hibited endangerments,!’ the trend in 
many jurisdictions is toward strict crimi- 
nal liability. Some courts do not hold 
the “responsible corporate officer” li- 
able for acts he or she “should have 
known of”;!8 others will presume that 
those who generate and dispose of 
hazardous waste have knowledge of all 
relevant regulatory provisions and that 
“knowledge” can be proved construc- 
tively, based upon a defendant’s posi- 
tion and authority in the corporation.!9 
Further, most agree that knowledge 
may be inferred from circumstantial 
evidence, which may include willful 
blindness to the facts constituting the 
offense.?° 


Environmental 
Management Plan 

Against the backdrop of escalating 
enforcement, unclear application of the 
“responsible corporate officer” doctrine, 
and armed with the understanding of 
the importance of confidentiality man- 
agement, corporate managers are care- 
fully crafting EMP’s to protect their 
companies. The effective EMP is far 
more than a document and must in- 
clude carefully planned implementa- 
tion and control measures to be suc- 
cessful. Some of the steps in creating 
a successful EMP include: 

Development of a Corporate Environ- 
mental Policy Statement (EPS). The 
EPS is tailored to the company’s phi- 
losophies, culture, and current state of 
environmental compliance. The state- 
ment should convey the criminal impli- 
cations of individual acts and the com- 
pany’s intolerance for those acts. 

Thoughtful selection of the team des- 
ignated to develop the EPS is essential 
to achieve a meaningful and clear em- 
bodiment of the company’s environ- 
mental posture and objectives. The 
“environmental mission” statement usu- 


ally closes existing gaps in actual prac- 
tice and thus serves as a target, not 
necessarily a description of reality. The 
target should describe the behavior of 
each individual in the company rela- 
tive to corporate environmental stan- 
dards. The language should be clear 
and precise in communicating the cor- 
porate expectations relative to environ- 
mental compliance. 

The EPS should be conceived, re- 
viewed, annually modified, and recerti- 
fied by top management and legal 
counsel. The environmental man- 
agement policy statement must be- 
come an integral part of the annual 
strategic planning process, and should 
establish environmental management 
as a top corporate priority. Further, the 
statement must reflect a sensitivity for 
the internal operations to which it will 
be applied. Environmental manage- 
ment should command a budget, a top 
level manager and feedback, and con- 
trol mechanisms. The completed EPS 
should then be posted prominently 
where employees work—not just in a 
secluded lobby. 

Communication and Ownership of 
the EPS. Even a simple EPS can be 
interpreted in many ways. It is essen- 
tial that the creators of the EPS carry 
the message and explanation of the 
EPS to each employee. In a large 
company this may be a daunting and 
expensive process since decentralized 
operations and manufacturing facili- 
ties often pose unique challenges and 
obstacles to communication. A con- 
certed “top down” communication plan 
should be carried out to assure all 
employees the EPS is not just lip 
service. The level to which the EPS is 
delivered and implemented can be a 
significant factor in determining the 
liability of responsible corporate offi- 
cers in criminal negligence cases. 

Development of the Environmental 
Management Plan (EMP). Once the 
EPS has been communicated consis- 
tently throughout the company and is 
fully understood, detailed plans for 
compliance must be developed. It is 
important that the leaders designated 
to develop the EMP have the team- 
based decision-making and communi- 
cation skills necessary to develop a 
comprehensive and realistic EMP. 

Although frequently viewed as “blue- 
prints for prosecution,” in appropriate 
circumstances, the EMP team should 
perform self-audits of the company’s 
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operations and personnel’s behavior to 
determine compliance and any needed 
corrective action. Although companies 
whose audits have uncovered viola- 
tions may potentially be subject to 
liability based on their own self- 
evaluations, the DOJ policy requires 
government lawyers to take strong 
auditing programs into account when 
deciding whether to criminally prose- 
cute a violator. Therefore, although 
companies will often not know whether 
the privilege applies until it survives 
judicial scrutiny, the following legal 
mechanisms may be applied in an 
attempt to protect the confidentiality 
of environmental audits:?! 

Attorney-Client Privilege: Privilege 
keeps confidential the communications 
between lawyers and clients. The fol- 
lowing criteria should be met: 

¢ Outside and/or corporate counsel 
should tightly control all meetings and 
documents and be in complete control 
of the environmental audit. 

¢ Document that the lawyer was 
hired to give legal advice”? relating to 
environmental compliance. 

e Any consultants for the audit should 
be hired by the lawyer(s), not by other 
managers. 

¢ Prevent the audit results from 
becoming generally known in the com- 
pany (e.g., file the audit in a separate, 
secure location, label all of its pages 
“privileged and confidential,” and gen- 
erally restrict access to people in the 
company on a need-to-know basis). 

Attorney Work Product: Protects the 
confidentiality of written documents 
that the lawyer has produced in antici- 
pation of potential civil or criminal 
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litigation. As such, an audit prepared 
by an outside consultant may be easier 
to protect from disclosure than an in- 
house expert’s report, the latter possi- 
bly being exempted from protection as 
the company’s ordinary course of busi- 
ness. 

Self-Evaluation Privilege: This judi- 
cially created privilege protects disclo- 
sure of confidential information which 
was gathered for an internal self- 
review if disclosure would harm the 
public interest (e.g., if disclosure would 
dissuade other facilities from conduct- 
ing audits). 

Note, however, that none of the pre- 
ceding confidentiality protection re- 
lieves a company of its obligation of 
timely reporting hazardous substance 
discharges at or above reportable quan- 
tities, which are defined under most 
federal environmental statutes. The 
reporting requirement under Florida’s 
definition of “discharge,” however, is 
sometimes unclear. 

Qualified environmental and legal 
professionals can also provide signifi- 
cant input to identify environmental 
noncompliance areas outside the con- 
trol of employees, so that corrective 
measures can be included in the over- 
all EMP. The environmental profes- 
sionals also can handle the confiden- 
tiality aspects of the self assessment 
with top management and should de- 
velop the budget. The EMP should 
reflect the combined effort of the em- 
ployees and the company to fulfill the 
environmental policy objectives. 

Implement the EMP. Successful im- 
plementation of the EMP will depend 
on management’s ability to integrate 
the EMP into everyday operations. This 
should include such things as amend- 
ing job descriptions, developing new 
reporting and information systems, 
training of personnel, and self educa- 
tion. Training should include criminal 
negligence, statutory and regulatory 
reporting requirements, emergency re- 
sponse procedures, spill notification 
chain of command, and current compli- 
ance status. 

Make the EMP Personal. The re- 
wards and recognition system for com- 
panies expanding or initiating an EMP 
should be adjusted to support the pro- 
gram. Corporate human resource 
professionals should include compli- 
ance to environmental policies as a 
condition of employment and make the 
EPS available at the time of hire. 


Employee performance reviews should 
include an environmental compliance 
evaluation. Operations management 
should let employees know that the 
company is serious about environ- 
mental compliance. Recognition for ex- 
ceeding minimums should be as visible 
as punishment for offenders. Without 
an appropriate integration of rewards 
and recognition with the EMP, gaining 
the support of personnel may be diffi- 
cult due to conflicting priorities. 

Measure Your Success. Properly tar- 
geted implementation of an EMP will 
frequently save money in the short 
term when they address waste minimi- 
zation. In the long term, the result will 
include penalty avoidance and reduced 
permitting fees. Measure and publicize 
your successes. Your customers may 
find your success another reason to 
continue doing business, and employ- 
ees will take more pride in an environ- 
mentally responsible operation. 

Constantly Improve. As part of the 
implementation process, an assessment 
of future environmental trends and 
regulatory requirements should be 
made. Based on these projections, goals 
that exceed current minimums should 
be set. These goals should include 
pollution prevention and waste minimi- 
zation initiatives that first address 
SARA 313 chemicals and Clean Air Act 
Amendment HAPS, the PPA, CAAA 
Early Reduction Program as well as 
the EPA’s 33/50 voluntary reduction 
program. The EMP should be under 
constant scrutiny by environmental and 
legal professionals in the light of chang- 
ing regulations, host community cli- 
mate, and customer expectations. The 
strategic quality management process 
is a good vehicle for development and 
long-term improvement of a company’s 
EMP. 

The EMP presents a new challenge 
for corporate managers in several areas. 
First, it is a highly complex undertak- 
ing that requires the integration of 
strategic planning, technical and regu- 
latory expertise, specialized legal as- 
sistance, operations planning, train- 
ing, and communications. In selecting 
the team to develop an organization’s 
EMP, top management will need par- 
ticipants knowledgeable in technical, 
regulatory, and legal areas, and who 
possess a strong sensitivity for the 
business, operational, and organiza- 
tional implications of the development 
and implementation of an EMP. 


Secondly, the EMP should be devel- 
oped with an emphasis on identifiable 
cost avoidance or direct savings. This 
will require engineering creativity, and 
experienced regulatory interfaces. Fi- 
nally, top management must secure 
the proper mix of internal and external 
resources to achieve cost effective de- 
velopment and realization of corporate 
environmental objectives. Balancing 
the skills and costs of competent exter- 
nal, legal, environmental, and engi- 
neering professionals with complemen- 
tary internal expertise and associated 
costs is a significant task for corporate 
P & L managers. Typically, the lawyer 
and environmental consultant who can 
bring both management and environ- 
mental skills to the table is selected for 
the EMP development team. 

The message is clear: Today, the best 
business decision is to begin waste 
minimization and develop an environ- 
mentally compliant program. Inten- 
tional and repeated violations will no 
longer be tolerated and violators have 
been and will continue to be subject to 
strict civil and criminal prosecution! 0 


1 42 U.S.C. §6928(e) (1992). 
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LAWYER AT LARGE 


Ode to the Public Defender 


bout 10 years ago I at- 

tended a Palm Beach 

County Bar Association 

dinner where F. Lee 
Bailey was the guest speaker. He gave 
an eloquent talk comparing the Ameri- 
can and English legal systems with a 
focus on representation of criminal de- 
fendants. What we heard was that in 
England even the humblest of defen- 
dants was afforded representation by 
that most elite element of British so- 
ciety, the barrister. By contrast, an 
impecunious criminal defendant in 
America was “stuck” with “only a pub- 
lic defender.” I, like the majority of the 
audience, came away from that dinner 
believing that our system was some- 
what shoddy by comparison. 

I practiced law in West Palm Beach 
for several years. Although only a small 
percentage of my caseload was crimi- 
nal work, I was in the criminal court 
enough to see the quality of represen- 
tation in “court appointed” cases. Three 
years ago I married an Englishman 
and moved to England. Now, although 
dually qualified, I practice primarily 
as a barrister at the English Bar where 
roughly half of my case load is crimi- 
nal. Unlike the American system, there 
are no government-employed criminal 
defenders, consequently most barris- 
ters do at least some “crime.” As an 
aside, barristers in private practice 
handle prosecution as well as defense 
work. 

Before it is possible to understand 
the way the legal system works in 
England, it is necessary to understand 
the underlying structure. Unlike Ameri- 
can lawyers, English legal representa- 
tives may be solicitors or barristers. 
And individuals must practice exclu- 
sively as one or the other. This dual or 
“two-tiered” system not only segre- 
gates the professions but allocates de- 
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In England, a 
criminal case goes 
all the way to trial 

without any 
preliminary motion 
hearings 


by Daye B. Thurbin 


finitive duties, responsibilities, and 
restrictions applicable to each. At pre- 
sent the ratio of solicitors to barristers 
is about 10 to one. 

As a general rule the client, i.e., the 
defendant, is initially in contact with 
his or her solicitor or a representative 
from the solicitor’s firm who may or 
may not have any legal qualifications. 
The solicitor is, strictly speaking, the 
client’s lawyer. The solicitor’s job is to 
initially advise the defendant and, in 
theory, adduce any evidence that may 
be helpful at trial. I say in theory 
because quite often a solicitor may 
meet the client for the first time at 
trial. That is if the case goes to Crown 
Court. If a matter remains in the 
Magistrates Court, the defendant may 
never actually meet the solicitor at all. 

At trial, a barrister is “instructed” 
by the defendant’s solicitor. This sim- 
ply means that the solicitor, through a 


rather complex clerking network, con- 
tacts a set of chambers and requests 
the services of a barrister to appear at 
trial on behalf of the defendant. This 
is in the form of written papers known 
as a “brief.” The brief contains the 
charges against the defendant and 
whether the defendant is likely to plead 
or wishes to stand trial. Thus generally 
speaking, although the solicitor is the 
defendant’s lawyer, the barrister is the 
defendant’s advocate. And a defendant 
may only contact his or her advocate 
through his or her lawyer. If a defen- 
dant is required to appear before the 
court on more than one occasion, it is 
not uncommon for a different barrister 
to represent the defendant on each 
such occasion. So although the defen- 
dant usually knows the solicitor, the 
barrister is often an anonymous and 
intimidating figure whose identity may 
change from time to time. 

Theoretically a defendant may have 
the barrister of his or her choice. In 
reality this rarely occurs. For one thing, 
barristers are a rather cloistered so- 
ciety. You will find no barristers listed 
in the Yellow Pages. Firms of solicitors 
are listed similarly to law firms and 
attorneys in America but barristers are 
listed discreetly only in the Bar or 
Chambers directories—sort of the Eng- 
lish version of Martindale-Hubbell. And 
although barristers are required to 
take any case for which he or she is 
qualified and available, the more pres- 
tigious barristers are simply unavail- 
able for any except the most sensa- 
tional legal aid matters. A legal aid 
matter is one which involves an 
impecunious defendant. 

Often the defendant and barrister 
meet face to face for the first time at 
trial. Barristers are prohibited from 
contacting witnesses—including the de- 
fendant except on instructions from the 
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solicitor. Depositions of witnesses who 
will testify at trial are not permitted. 
Plea bargaining is not a part of the 
English legal system. And barristers 
are not permitted to discuss the case 
with the prosecution prior to trial. 
Apart from the witness statements 
which are provided to the defense, the 
barrister’s first opportunity to look at 
the prosecution case is at the trial 
itself. 

There are no preliminary motion 
hearings on matters of law prior to the 
actual criminal trial. The only hear- 
ings that take place involve either bail 
or procedural matters, e.g., whether 
the defendant elects trial in Crown 
Court. This means that a case will go 
all the way to trial before any issue of 
law that will cause the case to fall will 
come to light. Meanwhile, because there 
is no rule as to speedy trial in Crown 
Court, a defendant may await trial 
without bail (not a “right” in the way 
we understand it in America) for many 
months, and occasionally years. 

I would like to take a break from a 
discussion of the more technical as- 
pects to tell you about a trial I handled 
in my first few weeks at the Bar in 
England. Granted, it was not a serious 
matter but a criminal trial nonethe- 
less. At a few minutes past two in the 
afternoon, my clerk buzzed my phone 
to tell me I had a “matter” at one of the 
Magistrates Courts. He said that it 
was listed for 2 p.m., but that I should 
not be too late if I hurried. I was 
handed a scrap of paper with a sur- 
name scribbled on it. “No, the solicitor 
did not say what the charge was. No, 
he did not know whether the defendant 
was a man or a woman. Someone from 
the solicitor’s office would meet me 
with the ‘papers’ at court.” 

I grabbed a taxi and sped across 
London and raced up to the courtroom 
on the third floor. Still no papers. Just 
an irate judge unimpressed by my 
tardiness. “Who was I?” “No, you may 
not have a 10-minute adjournment to 
speak to your client.” So there I was 
with a trial, where I had no discretion 
to refuse to take the case in the first 
place, a defendant I had never seen, a 
trial already in progress with the prose- 
cution case, no papers to tell me any- 
thing about the charges against the 
defendant, or her version of the story. 
At the finish of the prosecution case I 
learned that my client spoke no Eng- 
lish. Great start. 


About that time someone turned up 
with the “papers.” A case of too little 
too late since a prerequisite to a de- 
fense is the “putting of the defendant’s 
case to the prosecution witnesses.” A 
bit difficult under the circumstances. 

As you can see, a trial here gives new 
meaning to the art of “thinking on your 
feet.” If you are fortunate enough to 
meet the defendant before the actual 
trial, it is for the defendant to tell you 
what to do. In fact the barrister’s role 
is based not on the concept that the 
client should follow your advice but 
rather you, the barrister, must take 
instructions from the client. I have 
often heard barristers in the cells just 
before a trial asking the client, “What 
are your instructions?” It always seems 
akin to being prepped for open heart 
surgery and having the surgeon come 
in and ask the patient, “What are your 
instructions?” It is something to which 
I have yet to become accustomed. 

It is considered somehow “cheating” 
to advise your client regarding any- 
thing other than an issue of law. There- 
fore, solicitors and barristers seldom, 
if ever, advise on self-presentation in 
any form. The typical defendant ar- 
rives in court to face judge and jury 
dressed in shabby, often dirty clothes, 
uncut and uncombed hair of incredible 
hues, and expressions that can with 
kindness best be described as con- 
temptible. It is left to the defendant 
whether he or she wishes to testify, 
and by and large any “defense” wit- 
nesses appear on purely a voluntary 
basis as witness subpoenas are seldom 
used. 

There is no voir dire of jurors by 


advocates. In fact, the defense is not 
permitted to address the jury until 
after the close of the prosecution’s case. 
Once the trial begins, the barrister is 
hardly aware of the defendant’s pres- 
ence in the courtroom. Throughout the 
trial, the defendant must sit in the 
“dock” apart from when the defendant 
is actually testifying. This geographi- 
cal distancing largely precludes any 
assistance a defendant may wish to 
offer counsel. 

The trial itself can be a most frus- 
trating event. It is considered impolite 
to make an objection. Thus, barring 
gratuitous intervention by the bench, 
just about any line of questioning is 
fair game. That coupled with the lack 
of preparation of case or defendant, it 
is little wonder that jurors seem to 
make up their minds well in advance 
of hearing anything from the defense. 

To make matters worse, sentencing 
in Crown Court is open ended. There 
are no sentencing guidelines. Judges 
have almost unlimited discretion. A 
capital offense may receive just a slap 
on the hand while a petty theft may 
involve five years or more. It is impos- 
sible to advise your client of a likely 
sentence. Just as a defendant’s barris- 
ter may change from hearing to hear- 
ing, so may the judge. It is quite a 
game of Russian Roulette. 

Yes, in theory the American system 
is not seen to provide justice for all. 
Often the defendant is represented by 
an underpaid and overworked public 
servant dressed in a wash-and-wear 
suit. And admittedly, a barrister, re- 
splendent with imposing wig and flow- 
ing gown, cuts a most impressive fig- 
ure. But all things considered, I, for 
one, would hope for a well-prepared 
public defender if I ever find myself on 
the other side of the bar. 9 
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SPOTLIGHT ON VOLUNTARY BARS 


The Orange County Bar Association’s 
Drug Awareness Program 


ally is arguing with Paul. 

She is offended that Paul 

has been “bugging” her 

about her mood changes, 
her laziness, and her lack of good 
eating habits. “Mom” enters and con- 
fronts Sally about the drop in her grade 
point average. The conversation esca- 
lates until Paul actually accuses Sally 
of using drugs and alcohol. 

Ascene from a troubled home? Possi- 
bly, but this scene is being “role played” 
by 10th-grade students before their 
classmates. Scenarios such as this one 
are being utilized by the Orange County 
Bar Association in Orlando through a 
joint program between the bar associa- 
tion and the local medical society, in 
which the members participate as a 
drug awareness team. Each team, com- 
posed of a doctor and a lawyer, enters 
a 10th-grade high school class, and 
selected scenarios are acted out by the 
students. Many times a heated, ambi- 
tious question-and-answer session be- 
tween the students and the legal and 
medical experts follows. 

Students are told that the lawyer 
and doctor will answer questions in 
an honest, forthright manner. The le- 
gal and the medical implications of 
alcohol, alcohol-involved accidents and 
actions, drug use and abuse, steroid 
use, and even over-the-counter medica- 
tion use are discussed. Students have 
an opportunity to ask questions that 
have gone unanswered or have been 
answered by misinformation from fel- 
low students. 

In January 1992, the Orange County 
Bar Association’s executive council 
voted to explore cosponsorship of the 
Partnership for Drug Awareness pro- 
gram with the Orange County Medical 
Society. Solicitation among members 
of the medical society and bar associa- 
tion recruited 14 physicians and 14 
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lawyers to participate in this unique 
program, modeled after an ABA/AMA 
program. After consultations with the 
Orange County school administration, 
the decision was made to present the 
program in the 10th-grade classes rath- 
er than the elementary or middle school 
levels—levels utilized in other states. 
It was felt that 15- and 16-year-olds 
were in the process of entering adult- 
hood, and that an interchange with 
these students would be more easily 
accomplished and more productive. 

Since recruitment of participating 
lawyers involved those who practice in 
all areas of the law, a training session 
was conducted. Lawyers concentrating 
in criminal, domestic relations, juve- 
nile, and civil liability law trained the 
participant in a “refresher” course de- 
signed to bring them “up-to-speed” on 
the type of questions that would be 
asked. Similar meetings were held by 
the medical association. 

In final preparation, a joint meeting 
of the partnership was held in August. 
An educator from the Orange County 
school system and a specialist in drug 
training were brought in by the Ameri- 
can Bar Association to educate the 
participants in teaching skills. 

October 1992 kicked off the pilot 
program in five local high schools. Two 
or three teams were assigned to each 
high school with the attorney member 
designated as the coordinator for ar- 
ranging class presentations and 
coordinating schedules with the stu- 
dent assistant coordinator. A sample 
curriculum format was provided as 
well as eight sample scenarios. Both 
the curriculum and the scenarios were 
for the team’s guidance; yet each team 
was encouraged to modify its presenta- 
tion as it felt appropriate. 

On October 28, 1992, the first team 
made the initial presentation to a 10th- 


grade English class at Boone High 
School. The reception and interest of 
the students exceeded expectations. 
Questions ranged from general to very 
specific, although many times couched 
in the phrase “T have a friend that. . . .” 
After the answer was provided to a 
legal question, the attorney team mem- 
ber would ask the physician team mem- 
ber to provide the medical consequences 
or components. 

Recognizing that some questions will 
linger in students’ minds that they 
cannot or will not ask in front of a 
class, students may submit additional 
questions to the teacher. The team 
tries to answer the questions through 
the teacher as soon as they are received. 
In a continuing effort to improve this 
evolving program, team members are 
asked to complete an evaluation and 
suggestion form. Also, areas of inquiry 
by the students are noted to assist 
future training sessions. 

The program, while taking some time 
to organize, was very inexpensive as 
lawyers and physicians volunteered 
their time. The organizers of the com- 
mittee have distributed copies of the 
curriculum, scenarios, and supporting 
materials at no cost to the bar. The 
only expenditure was the initial cost 
to bring the “trainer” from the ABA to 
Orlando. If experience dictates future 
success, more drug awareness teams 
will have to be formed to accommodate 
the number of 10th-grade students in 
the existing high schools. 

The Orange County Bar Association, 
in conjunction with the local medical 
society, is trying to make a difference. 
It is hoped through touching the lives 
of 10th-graders, who are at the thresh- 
old in making decisions on driving, 
drinking, and drug usage, that some 
positive and constructive deterrent can 
be effectuated. 0 


When you seek co-counsel or make 
referrals do you want to know more 
about other Florida lawyers’ 
qualifications and experience? 


Do you want Florida lawyers to know 
more about your qualifications and 


experience? 


Would you like to have this 
information in one concise place that 


every Florida lawyer receives? 


For only pennies per day you can 
list yourself or any member of your 
firm in the new Attorney Biographi- 
cal Section of The Florida Bar Jour- 
nal Directory. 


Communicate your area of practice, 
educational and professional back- 
ground and other experience perti- 
nent to your firm. This information 
may be used by other attorneys 
when referring a client or selecting 
co-counsel. 


To place your biography, or for fur- 
ther information, contact Javier 
Cano at (904) 561-5601. 


Your colleagues may be your best 
market yet . . . and they'll find you 
in The Florida Bar Journal Directory! 


THE FLORIDA 


BAR JOURNAL 


Continued from page 12 


balances, and the role of lawyers as 
officers of the court, the question now 
becomes: Who shall exercise regulatory 
power over lawyers in the public’s 
(society’s) best interest? 

The logical and the practical answer 
to that question is simply: the court. 
In the courtroom or court-related activ- 
ity, lawyers are accountable to the 
presiding judge whose job it is in part 
to protect the rights of all parties and 
ensure that administration of justice 
is dispensed through due process. 

On a statewide level, as pertains to 
the common regulation of all lawyers, 
the Florida Constitution states simply 
and unequivocally: “The Supreme Court 
shall have exclusive jurisdiction to regu- 
late the admission of persons to the 
practice of law and the discipline of 
persons admitted.” 

The Supreme Court of Florida over- 
sees three separate and distinct enti- 
ties: the Florida Board of Bar Ex- 
aminers that implements the stan- 
dards and supervises the process by 
which people are admitted to the prac- 
tice of law; The Florida Bar that imple- 
ments the court’s rules regulating the 
ethical conduct of lawyers; and the 
Judicial Qualifications Commission 
that investigates complaints regarding 
the ethical conduct of judges. 

In all three instances, however, the 
highest court in Florida—the Supreme 
Court—makes the decisions regarding 
who is allowed to practice and who is 
disciplined for ethical violations. The 
Supreme Court of Florida determines 
the procedural rules and ethical stan- 
dards regarding conduct. The Supreme 
Court of Florida imposes the disci- 
plines for violations of its rules and 
standards. 

The Florida Bar’s role in the process 
of regulation of lawyers has often been 
referred to (incorrectly) as “self- 
regulation.” Self-regulation is regula- 
tion by lawyers with the assistance of 
the court. That is not correct. In Flor- 
ida, lawyers are regulated by the Su- 
preme Court of Florida. Judicial regu- 
lation is regulation by the court with 
the assistance of lawyers. The Bar is 
subject in all aspects to the rules and 
disciplines imposed by the court, which 
operates in consultation with, but inde- 
pendent of, the Bar. 


Executive Directions 
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And this is the way it must be if the 
public interest is to be served through 
an independent judiciary. 

The judicial branch (including law- 
yers) must be protected from regula- 
tory retaliation for challenging 
governmental abuses of power. The 
judicial branch (including lawyers) 
should be insulated from political at- 
tacks and the tyranny of the majority 
for deciding on behalf of or represent- 
ing unpopular causes. Our legal system 
must remain one based on law and not 
one based on the popular cross cur- 
rents of the moment. 

If the legislature controlled the prac- 
tice of law, ethical issues now ad- 
dressed within the profession could 
become political issues. If the executive 
branch determined the nature of the 
practice of law, lawyers would no longer 
be “officers of the court” since the court 
would lose control over the key func- 
tionaries of the system. Either way, the 
judiciary would lose its independence 
and stature as a co-equal branch of 
government. Control outside the court 
would relegate lawyers from the stat- 
ure of a profession to simply licensed 
business people, with perhaps a volun- 
tary association created to serve sim- 
ply the self-interest (and not necessarily 
the public’s interest) of lawyers. 

The practice of law is a calling to 
public service—more so than any other 
profession. The collective work of law- 
yers is justice. 

If the functions of The Florida Bar 
as an organization become strictly bi- 
furcated with the regulatory function 
being transferred to another entity and 
all other functions transferred to a 
voluntary association, the public’s in- 
terest would suffer. Without the regu- 
latory function, The Florida Bar as a 
voluntary association of lawyers would 
be able to engage in any lawful activity 
its members choose. Today, the organi- 
zation can only involve itself in those 
activities that “inculcate in its mem- 
bers the principles of duty and service 
to the public, improve the administra- 
tion of justice, and advance the science 
of jurisprudence.” 

A voluntary state bar would be able 
to create a political action committee 
and become as an association actively 
involved in political campaigns. Today, 


the Bar is prohibited from such in- 
volvement. If the Bar were to become 
strictly a voluntary association, it would 
be answerable only to its members and 
have no public responsibility, seeking 
only its own perceived interests. Today 
the Bar must serve the public interest 
first and foremost—that is the Bar’s 
highest calling. In other words, be- 
cause The Florida Bar is a regulatory 
agency, it has severe limitations on the 
extent to which it can pursue the 
strictly selfish interests of its mem- 
bers. 

Judicial independence characterized 
in part by a mandatory statewide Bar 
is in the best public interest which is 
the highest calling of professionals. All 
of us—as lawyers or citizens—should 
be proud of such a tradition. Lawyers 
are different. To recognize our unique- 
ness is to recognize our potential for 
service, our value to society and indi- 
viduals. It is a sacred trust in a democ- 
racy. 0 
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Defending Billy Ryan 
by George V. Higgins 
Reviewed by David E. Mundell 

Lawyers are natural storytellers. No 
matter what area of law attorneys 
practice, we see an extraordinary vari- 
ety of human situations. Recently these 
tales have moved from the courthouse 
lobby to the bookstore. With the huge 
success of novels like John Grisham’s 
The Firm and Scott Turow’s Presumed 
Innocent, lawyer novels are everywhere. 

George V. Higgins was one of the 
first lawyers to make the transition to 
author. A former prosecutor and de- 
fense attorney, Higgins has been chroni- 
cling the legal condition for two dec- 
ades. His most recent novel, Defending 
Billy Ryan, is one of his best and of 
special interest to practicing attorneys. 
Anyone who has tried to run a law 
practice will read it and identify with 
Higgins’s protagonist, Boston lawyer 
Jerry Kennedy, the subject of two ear- 
lier Higgins novels. Kennedy’s world 
is the one many lawyers know, as he 
lives from fee to fee, defending clients 
who just might not be so innocent. The 
big case, with its fame and fortune, 
always seems to elude him. When a 
corrupt politician named Billy Ryan is 
caught and needs a lawyer who knows 
his way around the courthouse, Ken- 
nedy has the case of his career. 

Higgins skips the standard set up of 
so many other legal sagas with the 
obligatory trial scenes in which wit- 
nesses crack under the hero’s cross- 
examination. Having practiced, he 
knows that these scenes are as im- 
probable in court as they are tiresome 
in novels. Instead his character has to 
ask the questions lawyers face every 
day. How much do we really want to 
know about our clients? How far should 
one go to defend a client? Higgins 
captures the balance between doing 
right or doing well. 

Anyone interested in an entertaining 
and realistic look at a rural lawyer’s 
struggles, John Grisham’s reissued first 
novel, A Time to Kill, is a welcome 
companion to Defending Billy Ryan. 
Defending Billy Ryan, George V. Hig- 
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gins, author; publisher, Holt (1992); 
245 pages. 

David E. Mandell practices law in 
Norwich, Connecticut, and is a member 
of The Florida Bar. 


Prenatal Injury and 
Wrongful Life 

Prenatal Injuries and Wrongful Life 
Practice Guide from Lawyers Coopera- 
tive Publishing is a litigation aid that 
covers legal principles, medical as- 
pects, case law, trial techniques, proofs, 
and forms in a single volume. 

According to the publisher, Prenatal 
Injuries and Wrongful Life Practice 
Guide will help counsel (for either 
plaintiff or defense) efficiently prepare 
and present the strongest possible 
cases. It provides a complete legal 
perspective on the issues of prenatal 
injuries and wrongful life, birth, or 
conception. Legal principles are dis- 
cussed in the light of the latest statu- 
tory and case law. The text also ex- 
plains the medical terms, conditions, 
treatments, and drugs involved in pre- 
natal injuries. 

Relevant case law is analyzed and 
summarized in concise articles that 
help attorneys find the authority they 
need. Practice aids include trial tech- 
niques, proofs, and court-tested forms 
that facilitate case preparation and 
presentation. 

Prenatal Injuries and Wrongful Life 
Practice Guide is priced at $105. 
For more information, call Lawyers 
Cooperative Publishing toll-free at 
1-800-762-5272. 


Buy-Sell Agreements 

Warren Gorham Lamont announces 
publication of Structuring Buy-Sell 
Agreements: Analysis with Forms—a 
source of expert analysis and practical 
guidance available on drafting buy-sell 
agreements. 

Written by Howard Zaritsky, Structur- 
ing Buy-Sell Agreements analyzes every 
aspect of buy-sell agreements—from 
the income, estate, gift and generation- 


skipping transfer tax rules to the re- 
lated legal and business issues. 

Featuring hundreds of practical exam- 
ples and reproducible forms—both in 
text and on two 31/2" WordPerfect 5.0 
disks—this one convenient volume 
gives readers everything needed to 
quickly prepare complete buy-sell agree- 
ments that protect their clients’ tax, 
legal, and business interests. 

Mr. Zaritsky earned his LL.M. in 
taxation from Georgetown University 
and currently practices with Zaritsky 
& Zaritsky in Fairfax, Virginia. He is 
a fellow of the American College of 
Probate Counsel and a member of the 
Virginia and Florida bars. 

Structuring Buy-Sell Agreements: 
Analysis with Forms by Howard M. 
Zaritsky (ISBN 0-7913-1558-4, 700 pp.) 
sells for $155 and may be purchased 
from Warren Gorham Lamont, One 
Penn Plaza, New York, NY 10119. 


Pension Claims 

A comprehensive treatise on the law 
of pension claims is now available in a 
new, updated edition from The Bureau 
of National Affairs, Inc. Pension Claims: 
Rights and Obligations, Second Edi- 
tion, incorporates more than 450 new 
court cases with expert analysis to help 
attorneys understand the law, assess 
employees’ claims, and analyze parties. 

New material on preliminary injunc- 
tions, releases, and class actions also 
highlights the new edition. 

Author Stephen R. Bruce, Washing- 
ton, D.C., attorney, concentrates his 
practice in employee benefits law and 
represents employees and unions in 
disputes involving retirement, health, 
severance, and other employee bene- 
fits. 

Pension Claims: Rights and Obliga- 
tions, Second Edition (886 pp. hardcover/ 
ISBN 0-87179-743-7/Order Code: 0743/ 
$138) may be purchased from The 
Bureau of National Affairs, Inc. BNA 
Books, P.O. Box 6036, Rockville, MD 
20850-9914. (Please include your state’s 
sales tax and shipping charges of $3 
first copy, $1 each additional copy). 
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Hate on Trial 
by Morris Dees and Steve Fiffer 
Reviewed by Mark F. Lewis 


Hate on Trial is the story of Morris 
Dees’, chief trial counsel for the South- 
ern Poverty Law Center, continuing 
effort to combat racial intolerance 
through the filing of damage claims 
against those persons and organiza- 
tions who have created an atmosphere 
that encourages others to commit sense- 
less violent acts. On the heels of his 
successful suit against the United 
Klans of America, the author sued Tom 
Metzger, the head of the White Aryan 
Resistance (WAR), alleging that 
Metzger was responsible for a confron- 
tation that left an Ethiopian refugee 
dead in the street of Portland, Oregon, 
a “person whose life had been shat- 
tered by that most American of symbols, 
a baseball bat.” 

In addition to keeping the human 
side of the victim in focus, the author 
also takes pains to understand the 
mentality of the “skinheads” who actu- 
ally perpetrated this violence. Although 
he has been fighting bigotry for many 
years, he appears to have a difficult 
time trying to understand what could 
lead young people into such savage 
acts. While not denoting it as such, he 
sees the lack of that now well-worn 
term, “family values,” as a contribut- 
ing factor. In discussing his key witness, 
a man who turned against WAR, Dees 
observes that “hate filled the vacuum 
created by the absence of love.” 

Aside from a story of blind hate, the 
book is also a good primer on the 
general law of agency and respondeat 
superior. Before suit can be filed, Dees 
has to be sure that he can link Metzger 
to the actions of the murderers. He 
does this through the help and testi- 
mony of Dave Mazzella, a man who 
was sent to organize the skinheads in 
Portland and who received approval 
from Metzger when he reported back 
about acts of violence against non- 
whites that he and his friends had 
performed. Dees does a good job in 
explaining his basic theories without 
becoming bogged down in legalese. 

Above all, the book is a good trial 
story. Choice of forum is crucial, as 
Dees opts to file in Oregon state court, 
a jurisdiction that has extremely lim- 
ited discovery. “Trial by ambush” seems 
very fitting in this context. For exam- 
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ple, it allowed the author to call 
Metzger’s bodyguard as a witness, and 
then, after he testified as to his nonvio- 
lent nature, to impeach him with a 
videotape in which he boasted that his 
job was to train people “how to break 
bones and crush skulls.” Dees also 
shares his worries, known to every 
trial attorney, that despite months of 
arduous preparation, his star witness 
will fail him. Almost every chapter in 
the last half of the book ends with a 
short statement about this constant 
fear, statements that keep the conclu- 
sion in doubt and make the book diffi- 
cult to put down. 

One interesting side note is Dees’ 
concern with the ACLU siding with the 
defendant. In one of the best quotes in 
the book, he comments on the ACLU’s 
amicus brief: “Some liberal-minded 
folks might be disposed to adopt the 
ACLU’s position at the drop of a hat— 
or jerk of a knee.” This coming from a 
man who represented the ACLU in 
many causes and who also helped them 
in their fundraising efforts after Skokie. 

The book’s subtitle is “The Case 
Against America’s Most Dangerous Neo- 
Nazi.” Unfortunately, this designation 
may be transitory. In the book’s epi- 
logue, the author discusses the possi- 
bility of filing suit against the Church 
of the Creator for the murder of a black 
sailor in Jacksonville. As he sadly 
observes, hate is still a growth indus- 
try. 

Hate on Trial is a well-written book 
that reads quickly and easily. Trial 
lawyers will appreciate the thrill of the 
hunt. It is also a must read for those 
who profess that “it can’t happen here.” 
Fortunately, there are lawyers like 
Morris Dees who are trying to ensure 
that it won't. 

Hate on Trial by Morris Dees and 
Steve Fiffer is published by Villard 
Books and sells for $21 (280 pp.). 


Mark F. Lewis is an assistant state 
attorney in the 13th Judicial Circuit, 
Tampa, and former chair of the Bar 
Journal Editorial Board. 


Amending America 
by Richard B. Bernstein and 
Jerome Agel 


In his Inaugural Address, President 


Bill Clinton declared, “Each generation 
of Americans must define what it 
means to be an American.” Throughout 
the nation’s history, the Constitution 
of the United States has been the 
main-spring of American public life 
and a focal point of American efforts 
to redefine our national identity. When 
we use the amending process codified 
in the Constitution, we redefine our 
national goals and principles. When 
we amend the Constitution, we are 
amending America. 

Amending America: If We Love the 
Constitution So Much, Why Do We Keep 
Trying to Change It?, the first 
comprehensive history of the Constitu- 
tion’s amending process, examines the 
relationship between efforts to amend 
the Constitution and American na- 
tional identity. It tells the provocative 
story of how Americans have used the 
amending process to keep the Constitu- 
tion ready to meet the challenges 
confronting our evolving nation. 

We have adopted 27 amendments 
over the course of our history, and 
debated and rejected some 10,000 more. 
New York law school Professor Richard 
B. Bernstein and Jerome Agel provide 
a spirited and insightful discussion of 
the political and social forces that have 
led us to change the Constitution, and 
the consequences of those changes. 

When the Anierican people attempt 
to amend the Constitution, they stand 
in the shoes of the founding fathers, 
prepared to reshape our fundamental 
law to meet their changing needs. With 
lively anecdotes and consummate schol- 
arship, Bernstein and Agel illuminate 
one of America’s most important yet 
least-known democratic tools: amend- 
ing the Constitution. Readers will never 
look at the Constitution the same way 
again. 

Richard B. Bernstein has written or 
edited 12 books on American constitu- 
tional history and has served as 
historical consultant to the Library of 
Congress. Jerome Agel has written 
and/or produced more than 50 books, 
including collaborations with Carl Sa- 
gan, Marshall McLuhan, Stanley 
Kubrick, and Issac Asimov. 

Amending America: If We Love the 
Constitution So Much, Why Do We Keep 
Trying to Change It?, by Richard B. 
Bernstein with Jerome Agel; $25; pub- 
lisher, Times Books, 201 East 50 St., 
New York, N.Y. 10022. 
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TRADEMARK 


& COPYRIGHT SEARCHES 


TRADEMARK — Supply word and/or 
design plus goods or services. 
SEARCH FEES: 
COMBINED SEARCH - $205* 
TRADEMARK OFFICE - $70* 
STATE TRADEMARKS - $75 
COMMON LAW - $65 
EXPANDED COMMON LAW - $115* 
DESIGNS - $95* per class minimum 
COPYRIGHT - $105” 
*plus photo copy cost. 


INTERNATIONAL SEARCHING 


DOCUMENT PREPARATION 
(for attorneys only - Applications, 
Section 8 & 15, Assignments, renewals.) 
RESEARCH - (Sec. - 10K’s, ICC, FCC, 
COURT RECORDS, CONGRESS) 
APPROVED. Our services meet 
standards set for us by a D.C. Court of 
Appeals Committee. 
Over 100 years total staff experience - 
not connected with the Federal 
Government. 


GOVERNMENT LIAISON SERVICES, INC. 
3030 Clarendon Blvd., Suite 209 
Arlington, VA 22201 
Phone: (703) 524-8200 
Fax: (703) 525-8451 
All major credit cards accepted 
TOLL FREE: 800-642-6564 
Since 1957 


PROFESSIONAL 


INVESTIGATIONS 


Video Surveillance 

Activity Checks 

Skip Tracing 

- Asset Searches 

* Public Record Searches 
Witness Location 

Statements 

Background Checks 


All-Inclusive Flat-Rate Packages 
From $109.00 


CALL TOLL FREE 
1-800-486-2202 


CLAIMS VERIFICATION 
INCORPORATED 


15 Years of Professional Services 
Locations Throughout Florida, 
Georgia and Alabama. 

Fully Licensed & Insured. 


Corporate Headquarters: 
1191 East Newport Center Dr., Suite 212 
Deerfield Beach, FL 33442 


HEALTH CARE AUDITORS, INC. 


(om, 


HEALTH CARE AUDITORS, INC. 


MEDICAL/DENTAL MALPRACTICE EXPERTS 


* GRATIS MEDICAL TEAM PREVIEW OF YOUR CASE: an in depth evaluation to 
ascertain and define causation, liability and breaches in standards of care. 

* GRATIS CLINICAL CONFERENCES: We shall carefully take you step by step, through 
each case to insure that your clinical knowledge is commensurate with ours. We shall be brutally 
candid if case evidences no merit, or if causation is poor. 

* GRATIS CLINICAL REPRESENTATIVES TO YOUR OFFICE: Indepth reviews. 


* GRATIS, DETAILED, WRITTEN REPORTS: Should a case be unworthy of pursuit, 
and upon you directives, we shall be pleased to forward a detailed report. 


* HCAI Basic FEE is $275. You incur no costs until you choose to pursue the expert’s work- 
up for his affidavit. No retired experts, no foreign experts, and no court worn experts. HCA is not 
a simple referral service as we have provided litigation support for over 700 firms throughout the 
U.S. We have earned our reputation prudently, for both plantiff & defense. 


[ STAT STAT AFFIDAVIT SERVICE AVAILABLE } 


HCAI Medical Litigation Support Team Telephone (813) 579-8054 
Feather Sound Corporate Center Telecopier (813) 573-1333 


2 Corporate Center Drive: Suite 520 ; 
Clearwater, Florida 34622 We are pleased to receive your calls. 


Credible. 


Medical Experts 


Florida physicians have more credibility with 
Florida juries. We have more than 900 Florida 
physicians who will review your malpractice 
case and, if it has merit, testify for you. 
Plaintiff or defense. 


Physicians for Quality 


1-800-284-3627 
THE ALTERNATIVE to typical referral services: 


we make full disclosure of our recruiting methods 
and finances! 


Satisfaction guaranteed or your money back! 
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FOR THE RECORD 


a comprehensive listing of legal products 
and services can be found in your 
Florida Bar Journal Directory 


Lawyers Services Pages 
(Yellow Pages) 


TECHNICAL & MEDICAL 
EXPERT SERVICES 


Engineering (all areas); Negligence; Accident re- 
construction; Products liability; Biomedical injury 
analysis; Metallurgy & fracture analysis; Athletics 
& sports safety; Criminalistics; Medical, dental 
and podiatry malpractice. Brochure. Medical & 
dental doctors in addition to technical experts on 
staff and available to consult and testify in all 
courts. Full range of laboratory services. 


INTER-CITY TESTING & 
CONSULTING CORPORATION 


(305) 537-1442 


Executive Offices: 

167 Willis Avenue 
Mineola, N.Y. 11501 
(516) 747-8400 
Out of NYS (800) 822-1515 


Searching for Software? 


See the Lawyers Services Pages 


(Yellow Pages) of 


The Florida Bar Journal Directory 
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Specialty Software 

Sun Bank of Florida, Inc. 
Transmedia, Inc. 

UCC Filing & Search Services, Inc. 
Wagner Hohns Inglis, Inc. 
West Publishing Company 


2nd Cover 


4th Cover 


BANKRUPTCY 
SOFTWARE 
With New Forms 

Option 


Court Approval Guaranteed 


* Computer Counsel Seal awarded by 
Law Office Automation Center, 
independent testers of legal software. 


Call (313) 398-9930 
for test report, 
references and 

demo disk 


SPECIALTY SOFTWARE 


Box 7026 © Huntington Woods, Mi 48070 


We'd like you to do some 
name dropping... 


The Journal’s 


When calling upon any of the 
advertisers in this publication, 
please tell them you saw their 
advertisement in the Journal. 

That message will have a lot of 
staying power. 
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this your idea 
fictitious name registration 
you need give CIS call. 


CIS has made fictitious name network and will place your fictitious 
registration an easy affair. name notice in any of the 67 counties. 

It’s as easy as signing your name. With our exclusive tickler file we will 

Since January 1, 1991 the State of notify you in five years when it’s time 
Florida requires all fictitious names to be to renew and what is required. 
registered and recorded with the Secretary | All we need is your John Hancock. 
of State’s office. For answers to your fictitious name 

Our Fictitious Name Division will CORPORATION questions, drop us a line or call us toll 
assist you in preparing and recording INFORMATION free at 1-800-342-8086. 


your completed application. We have SERVICES. INC Let CIS register your fictitious name. 
established a statewide publishing 


Fictitious Name Division # 1201 Hays Street # Tallahassee, Florida 32301 


Affiliated with Corporation Service Company 
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ACCESS 
THE LATEST 


AND LAW— 
IN THE 
FORMAT 
YOU 
PREFER! 


Quantity Discount! 


Florida Rules of Court, 
State and Federal, 1993 


Contains amendments received 
through January 1, 1993, plus 
convenient indexes and “quick 
find” margin tabs. Two softbound 
volumes. 


Quantity Discount! 


Florida Criminal Laws 
and Rules, 1993 


An up-to-date softbound volume 
containing the legislative text and 
court rules from the 1992 Special 
“H” Session. It pulls together 
provisions from the Florida 
Constitution, Rules of Criminal 
Procedure, Florida Rules of Court 
and more. 


Quantity Discount! 


Florida Probate Code 
with Related Laws 
and Rules, 1993 


A valuable source for clarification 


WEST'S 
FLORIDA 
PROBATE 
CODE 


of complicated probate procedures. 4 


Contains the statutory and court 
rule materials pertaining to 
Florida probate, estate taxation, 
guardianship law and procedure, 


and related laws, as amended 
through the 1992 Special “H” 
Session. Softbound. 


© 1993 West Publishing Company 2-9171-9/3-93 


FLORIDA RULES 


Just Released! 


Now Florida laws and rules 
are available for your PC! 


\FAST™ Disks are software versions 
of the Florida Code you use most— 
turned into practical search and 
drafting tools for use on your PC. 


\FAST Disks let you perform 

key word searches using familiar 
WESTLAW*-like commands to zero 
in on needed information. Or use 
easy, menu-assisted searching to 
retrieve relevant documents. You 
can access \FAST Disks through 
an easy-to-use “pop-up” feature 
while working in WordPerfect” (or 
any other software program). And 
you can quickly “copy-and-paste” 
entire document sections into 
your word processor! 


Introductory Discounts! 


Order your copies today: 


@ Florida Rules of Court, State 
and Federal, 1993\ FAST 


w Florida Criminal Laws and 
Rules, 1993\FAST 


w Florida Probate Code, 
1993\ FAST 


Network versions are available 
for Novell® and LANtastic”. 


Act now and save! 


Call 1-800-328-9352 
West Publishing 


More ways to win 


Bier 


